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Barrister Bill Says: 
Consider these 3 book 
onsiaer ese new DOOKS P 
e 
Before going to court! c 
S 
H 
SUCCESSFUL JURY TRIALS 
C 
Edited by John Alan Appleman 
T 
The trial of a lawsuit is a job of salesmanship. With that as their keynote, E 
Authors: John Alan Appleman and eleven other leading trial lawyers present the 
methods that they have found most effective in selling their cases to the jury. T 
John Alan Appleman T 
James A. Dooley 
Peter Fitzpatrick SUCCESSFUL JURY TRIALS discusses every-day factual situations in a 
Josh Halbert Groce ae th” it will t h hawt | or ful C 
enneth P. Grable va-i9-earth’’ manner. It will teach you how to evolve a basic, successfu ‘ 
Forrest B, Jackson theory of procedure; how to select a jury and to start the sales process 
John G. May, Jr. from the first moment of stepping into the courtroom; how to build up 
Williom Rush McKelvey ‘ ‘ 
William Prickett your own witnesses and to destroy the adversary; and how to get huge ; 
Malcolm M. Roberts verdicts for the plaintiff, or a “not guilty”’ for the defendant. 
Theodore Joseph Roche 
Andrew J. White, Jr. Price $15.00 S 
R 
E 
LAW OF HOMICIDE THEFT, LAW & SOCIETY ; 
By Roy Moreland By Jerome Hall 
Professor of Law, Univ. of Kentucky Professor of Law, Ind. Univ. h 
To do justice to any case in which the law of This is a revised, enlarged, and improved edition of E 
homicide is involved, every lawyer, prosecuting Professor Jerome Hall's well-received earlier book 
attorney or judge, should have a basic knowledge on the same topic. This pioneer contribution to a r 
of the principles from which the law is derived. Science of Law is essential reading for all persons 
In THE LAW OF HOMICIDE Roy Moreland strikes interested in scientific and other knowledge of the ( 
through the statutes and decisions to these operation of law in society and the integration 
fundamentals of the law. of law and the social sciences. t 
You'll follow the evolution of homicide from its If you enjoy reading a well written, interesting I 
earliest conception down to the present day. And book, which sparkles with ideas, you'll find 
along the way, as you turn from one thought THEFT, LAW and SOCIETY a rare treat. ( 
provoking chapter to another, you ll acquire ° Price $10.00 
better understanding of the principles of homicide. j 
Price $7.50 : 
I 
n , 
To order books write on your letterhead to: 
730 N. Meridian St. THE BOBBS-MERRILL COMPANY: INC. | 
Indianapolis, Ind. ) 
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SINCLAIR-MURRAY CAPITAL CHANGES REPORTS* 


When capital changes affect income from an invest- 
ment portfolio—how can the Tax Man get the facts and 
information needed for correctly computing gain and loss 
for federal income tax purposes? 


For more than two decades top tax specialists have 
turned to the authoritative pages of SINCLAIR-MURRAY 
CAPITAL CHANGES REPORTS for this kind of data. In its 
three encyclopedic loose leaf Volumes the complete capi- 
tal changes histories of over 12,000 corporations are set 
forth and kept continually up to date through fast, regu- 
lar loose leaf ‘'Reports."’ 


Included in its comprehensive coverage of this field 
are full details on the federal tax aspects of stock rights, 
stock dividends, liquidating distributions, exchanges in 
reorganizations, dividends on preferred stock redemp- 


* Sinclair, Murray & Co., Inc., is a wholly owned 
bsidiary of C 


ce Clearing House, Inc. 








tions, nontaxable and capital-gains cash dividends, inter- 
est on bonds ‘‘traded flat," and the like. 


Then, too, there is everything needed in handling the 
federal tax problems peculiar to taking deductions on 
worthless securities, war casualty losses and recoveries, 
and the dividends received credit for corporate holders 
of certain public utilities stocks. 

Not a statistical service, not a financial advisory serv- 
ice—these fill their own place in reporting financial 
events. SINCLAIR-MURRAY CAPITAL CHANGES REPORTS 
is concerned not with reporting financial events ds such, 
but is exclusively concerned with reporting instead how 
certain financial events affect the tax picture of the 
security holder. 

Your subscription is invited—for more details write: 
COMMERCE, CLEARING, HOUSE,.INC., 
PUBLISHERS OF TOPICAL LAW REPORTS 


214 N. MICHIGAN Ave. 522 FirtH AVE. 1329 E Street. N. W. 
CHICAGO 1 New YorK 36 WASHINGTON 4 
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The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 


Effective July 1, 1952, dues are $16.00 a year, except for the first two years after an applicant’s admission to the 
Bar, the dues are $4.00 per year, and for three years thereafter $8.00 per year, each of which includes the sub- 
scription price of the JouRNAL. There are no additional dues for membership in the following Sections: Bar 
Activities, Criminal Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior 
Bar Conference. Dues for the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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Officers and Board of Governors 1951-1952 


President HOWARD L. BARKDULL, Union Commerce Building, Cleveland 14, Ohio 
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First Circuit ALLAN H. W. Hicerns, 84 State Street, Boston 


The Chairman of the House of Delegates, 


9, Massachusetts 


Second Circuit Cyrit CoLeMAN, 750 Main Street, Hartford 3, 
Connecticut 

Third Circuit Wiuiam W. Evans, 129 Market Street, Pater- 
son 1, New 

Fourth Circuit WALTER M. 
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ASTIAN, United States District 
Court for the District of Columbia, Wash- 


ington 1, D. C. 


Fifth Circuit Rosert G. Storey, Republic Bank Building, 


Dallas 1, Texas 


Copy Fow ter, Last Retiring President, Citizens Building, Tampa 2, Florida 
Tapran Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


Sixth Circuit DONALD A. FINKBEINER, Edison Building, Toledo 
4, Ohio 

Seventh Circuit ALBERT J. Harno, University of Illinois Law 
School, Urbana, Illinois 
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Des Moines 9, Iowa 
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4, Oregon 
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FEDERAL 
INCOME TAXATION 
OF PARTNERSHIPS 


by Paul Little 


‘Federal Income Taxation of Part- 
nerships, by Paul Little, satisfies 
a long-time need for an up-to- 
date and comprehensive treatise 
on partnerships under the federal 
income tax laws. It covers what is 
currently the most elusive phase 
of federal income tax law. Little’s 
book is no mere collection and 
digest of cases. It explores part- 
nership tax problems to the limit, 
reviews theories in problem areas, 
and represents a major contribu- 
tion to tax literature for which tax 
practitioners and government 
officials should be grateful... The 
author understands the problems 
he discusses. Mr. Little’s well- 
written work should ease the task 
of everyone who has to cope with 
a phase of income tax law which 
is more difficult than the tax as- 
pects of corporate reorganization, 
and that is saying something.” 


Randolph E. Paul 


“We congratulate Mr. Little for 
his thorough and analytical trea- 
tise on the most complex subject 
in the tax law. All tax lawyers 
will surely welcome this useful 
and provocative work.” 


Jacob Rabkin 
Mark H. Johnson 


469 pages $12.50 





* 
NCOTT ON TRUSTS 
by Austin W. Scott 
With new 1952 Supplement 


For all concerned with trust ques- 
tions — lawyers, judges, and banks 
— Scott on Trusts is assurance of the 
best source of authority. It gives 
complete coverage and thorough 
understanding of the subject. It 
has been prepared by an outstand- 
ing writer and teacher in the field. 
It is accepted by the Bar and con- 
stantly cited by State and Federal 
courts. And it is kept to date 
regularly by pocket Supplements. 


$50.00 


4 volumes 


1952 Supplement only, $10.00 
















Check enclosed 0 


Little, Brown & Company 
Announces 


DRAFTING WILLS AND 
TRUST AGREEMENTS 
Administrative Provisions 


by Gilbert T. Stephenson 


prarTinG Wits ready in August 


T 
AND TR us 
AGREEMENTS 


over 500 pages $10.00 


admastrot"® oe 


pravisort 


Practical is the best word to de- 
scribe this manual of suggestions 
and of suggested forms on draft- 
ing the ‘‘working” provisions of 
Wills and all types of Trust 
Agreements. It is in every way 
the mature product of Mr. 
Stephenson’s experience as a 
lawyer, trust officer, writer of 
books and articles, and lecturer at 
The Graduate School of Banking and many law schools. 











Among the features which should make this book an everyday 
guide for all lawyers and for trust officers, life insurance men, and 
estate planning specialists are: 


Point-by- point analysis, based on the firsthand examination of a 
vast number of Wills and Trust Agreements, of the provisions 
that are required to make modern instruments work — provisions 
covering investments, management of businesses, insurance, taxes, 


accounting, fiduciary’s compensation, and many others. 


Actual clauses and sample instruments illustrating the desirable 
types of provisions relating to the various administrative problems. 


Clear text explanation of the purpose and scope of the specific 


provisions, with suggestions as to special situations. 


MAIL COUPON TODAY weed 
LITTLE, BROWN & COMPANY 


34 Beacon St., Boston 6, Massachusetts 
Please send me the titles checked below: 


[] DRAFTING WILLS AND TRUST AGREEMENTS, $10.00 
(]) FEDERAL INCOME TAXATION OF PARTNERSHIPS, $12.50 
(1) Scott on Trusts and 1952 Supplement, $50.00 


(1) I would like further information on 
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Address 
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But when they got there, 
_ the cupboard 


was bare... 


(An actual case) 





The estate was worth $44,000 ... the beneficiary, a woman, was 
an incompetent. So the Probate Court appointed a conserva- 
tor for the estate whose bond was furnished by a personal 
surety—a realtor of substance and unquestioned integrity. 

Twelve annual accountings went by, and the Court found 
everything in order. But the thirteenth, it questioned. Where- 
upon the conservator committed suicide, and was found short 
about $12,000. Did the personal surety make good? He couldn’t 
—depression had laid his cupboard bare. The whole loss had to 
be absorbed by the estate. 








Whenever Court Bonds are needed, 
get in touch with your local Hartford 
Accident and Indemnity Agent or your 
own insurance broker. They can give 
you quick and competent service 
through the Hartford on all your 
bonding needs. 


The personal equation... 

It’s always the big question in 
personal suretyship. Too big . . . and 
too uncertain. 

That’s why you’re always on good 
solid ground when you recommend 
corporate bonds in trust matters. 


Year in and year out you'll do well with the IH f{ d 
artiord 3 


Hartford Fire Insurance Company ¢ Hartford Accident and Indemnity Company 
Hartford 15, Connecticut 







Hartford Live Stock Insurance Company ° 
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TYPICAL COMMENTS 


a “ 








. . the records we were 
keeping at the time were 
quite satisfactory except for 
the time involved. The use 
of your Daily Log, however, convinced us 
that it pays off fully in actual financial re- 
turn on charges made to clients for services 
and in time saved on bookkeeping.” 
C & H, Attys at Law, (Illinois) 
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WHEN DAY IS DONE 
IN WASHINGTON 





Over 400 record forms provide an Appointment 
Book; Daily Record of work done; Charges 

















Business executives visiting Wash- 

ington stay at the Wardman Park. 

Here, facilities are carefully planned 

to provide complete relaxation after 

your busy day is done. At your im- 

mediate service is everything you 

need, from barber shop to post of- 

fice, and the atmosphere on the 

SSS edge of beautiful Rock Creek Park 
is truly restful. Try it! 


Wardman Sich 


HOTEL 


CONNECTICUT AVENUE 
at WOODLEY ROAD, N. W. 
WASHINGTON 8, D. C. 


| | | qu HH paene 


Frank E. Weakly, president 
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“T think the Log is very excellent and am par- 
ticularly well pleased with the roster of business, 
the litigation and estate dockets, and the annual 


report.” H & J, Attys at Law, (Oregon) 


“*Your Daily Log has more than paid for itself 
in billings made that are normally forgotten.”’ 
J.R.C., Atty at Law, (Illinois) 


“Your Daily Log for Lawyers is everything that 
you said it would be. I am confident that I shall 
enjoy using it in the coming year.”’ 

J.A.E. Atty at Law, (Delaware) 


Made; Receipts and Disbursements; Conven- 
ient departmentalized listing of Incomplete 
Business; ANALYSES of business, of costs, of 
profits. You have a convenient place to list 
every fact you need to know for efficient con- 
duct of your practice. 


Complete set of forms for one year $6.50. Forms 
bound in top quality, three-ring binder $10.50. 
Pro-rata price for balance of this year. Satis- 
faction guaranteed. 
FREE sample pages and full 
information sent on request 


COLWELL PUBLISHING CO. 
115 University Ave., Champaign (1), Illinois 


COLWELL PUBLISHING COMPANY 115 University Ave., Champaign (1), Ill. 


(0 Send me the Daily Log for Lawyers. Check enclosed. 
(Pro-rata price, 60c per month for balance 1952) 


(0 Send sample pages and full information. No obligation. 
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CURRENT OUTLOOK 





American @ Jubilee Year of the American Bar Association 

Bar Association On August 21, 1953, it will be seventy-five years since seventy-three lawyers 
from eighteen states and the District of Columbia met at Saratoga Springs, 

Journal New York, to organize the American Bar Association. President Barkdull has 

* appointed a Jubilee Committee with Past President George Maurice Morris, 
of Washington, D. C., as Chairman, to make preliminary plans and to report 

June 1952 back to the Board of Governors with respect to the Diamond Jubilee celebration. 


The Annual Meeting that year will be in Boston, opening officially on August 
24 at the Statler Hotel. The Boston Bar Association Committee, with Reginald 
Heber Smith and Allan H. W. Higgins as Co-Chairmen, is planning many 
special commemorative events to which historic Boston is uniquely adapted. 
It was at Boston that the Association organized a federated, representative 
House of Delegates in 1936. 

Over the history of a profession as ancient as ours, seventy-five years is not 
such a long time. Other organizations are older than that. Some bar associa- 
tions are older. But, today there is no other national organization toward which 
the public can look so confidently for unbiased, informed and competent coun- 
sel or which has the prestige and weight of the American Bar Association. 
As our Jubilee Year approaches—in this newly industrialized and mechanized 
society—in a country confused by organized crime, by corruption, by wars, 
by inflation and disputed economic factors and theories—in a world divided 
on the single sharp issue of materialistic communism—every lawyer should 
be proud that the organized Bar, of which he is an indispensable part, is ready 
to live fully up to its history and destiny of leadership in the community, the 
state and the nation. 


e Lawyers want Regional Meetings 


Lawyers, like members of the medical profession, have learned to combine a 
vacation with postgraduate work in order to prevent the practitioners’ training 
from becoming obsolete, while deducting the attendant expense from income 
tax. For busy professional people, other kinds of vacations are becoming im- 
practicable. Participation in bar association work has become a vital part of 
every good lawyer's professional life. Virtually the last group in America to 
organize, the lawyers are catching up rapidly. 

At Atlanta, Dallas and Louisville, the Regional Meeting programs were all 
capacity smash hits. At the Yellowstone Park Regional Meeting, W. J. Jameson, 
Meeting Director, of Billings, Montana, reports that available accommodations 
will be sold out by June 17 when the Meeting begins. The practice of lawyers 
of bringing their wives has increased rapidly. Now, it is not unusual for them 
to bring their children and whole families are going to the Yellowstone Meeting. 

On the recreational side, what can compare with rubbing elbows and. 
exchanging experiences with other lawyers and their families who have com- 
mon intellectual and economic interests—all refined and screened by the 
processes of legal education and practice—and in the most beautiful spots 
in America? - 

There can now be no question that lawyers want that program of bringing © 
the far-ranging work of the organized Bar of America to the local lawyer on 
both the public and the professional sides to supplement and correlate the 
work of the state and local Bars. 

Much remains to be done to perfect the program to fit the precise needs of 
large and small law offices and bar associations. For example, more work 
must be done in the small law office management field where so many solo 
and small partnership practitioners are finding efficiency difficult in the face 
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of a devalued currency and the increasing demands of their clients for expert- 
ness in a multitude of new fields. 

On the other hand, the intensive program at Louisville crowded out much 
highly desirable work. The National Conference of Bar Presidents, public 
relations and other bar activities meetings were planned, but cancelled be- 
cause of severe competition for time. 

Gradually the lawyers are determining just what they most need and desire 
and the associations are finding the best ways to provide those programs for 
all alike, to the end that the profession and the public will be better served 
than ever before. 


Is your bar association work in arrears? 


If your practice leaves you too little time to perform that part of your obligation 
as a lawyer known as bar association work, that obligation can be fulfilled. 
Total inactivity, nonfeasance or delay or default in assignment performances 
are unfair to your fellows who do their share for the benefit of all, as a matter 
of conscience. Organization and method will provide the answer. 

Write your bar president what your interests are and offer to help. When 
assigned, don't abdicate to the chairman, but get his permission to be respon- 
sible for something definite. Next, look in some general book such as “Hand- 
book for Bar Association Officers”, by Glenn R. Winters of Ann Arbor, Mich- 
igan, (final printed draft to be available this September). Or, try our “Section 
Handbook”, or our ‘Public Relations for Bar Associations”, or the catalogue 
of reports of the Survey of the Legal Profession, 37 A.B.A.J. 650; September, 
1951. Thereafter you need not exhaust your energy and resourcefulness in a 
vacuum. Just as you find the answer to your legal questions by precedent, so 
you proceed to solve bar association problems. Whatever you want to do has 
probably been done before, to some extent, by someone else. Just as you would 
not ask another lawyer to look up your law, you need not ask your friends how 
to go about accomplishing the work of your Committee or Section. An index will 
usually point the way to an answer in either kind of work. For example, your 
American Bar Association Annual Report contains indices to full reports of 
everything the American Bar Association has done each year and everything 
covered by the American Bar Association Journal. The usefulness of these in- 
dices is not to be underrated. Here is a wealth of material which will likely 
solve or provide endless clues to the solution of the majority of such problems 
in any association. Each December issue of that Journal has an annual topical 
index, also. In other associations, most bar journals carry cumulative indices. 
Your secretary may find a current report of the activity you are looking for. 
Busy lawyers often have their juniors, secretaries or librarians preread and 
blue-pencil periodicals on the basis of listed interests. 

One of your best sources is your bar executive or secretary whose experi- 
ence and memory will usually turn up something somewhere relevant to your 
undertaking. Nearly all state and metropolitan bar officers make it their busi- 
ness to service such inquiries. A constant stream of inquiries comes to our 
Association headquarters on every kind of subject. Every effort is made to 
respond constructively, but it will take time to develop this service fully on a 
national basis. 

The American Bor Association plans to build as soon as possible, a clearing 
house library of such material, journals and reports to be indexed, cross- 
indexed and collated, so that a whole bibliography of material on your bar 
problem will be immediately accessible. It is a monumental undertaking to 
produce such a consolidated master index, but some of its components are 
at hand now. 

Edward B. Love 
Director of Activities 
Editor-in-Charge 
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CASE— 


A complete transcript of the stenographic report 
of all proceedings in the current steel case in- 
cluding hearings in 

(a) The United States District Court for 
the District of Columbia, with Judge Pine’s de- 
cision and opinion; 

(b) The United States Court of Appeals 
for the District of Columbia Circuit, with its 
orders; and 


(c) The oral presentations before the United 
States Supreme Court on May 12 and 13, 1952, 
with the interrogations of the Justices, may be 
obtained from the court reporter designated by 
counsel for all the parties to report the same. 


H. S. MIDDLEMISS 
COURT REPORTER 
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416 Fifth Street, N. W. Washington 1, D. C. 
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by members of the Board of Editors unless for some reason it is plainly unsuited for our 
publication. Articles in excess of 3000 words including footnotes cannot ordinarily be 
published; exceptions are sometimes made as to solicited contributions. The facts stated 
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Social Security and Retirement Plan for Lawyers: 


lt Need Not Mean Socialism 


by Harold O. Love + of the Michigan Bar (Detroit) 


® This article is a report prepared for the Survey of the Legal Profession. The Survey 


is securing much of its material by asking competent persons to write reports in con- 


nection with various parts and aspects of the whole study. 


Reports are released for publication in legal periodicals, law reviews, magazines 


and other media as soon as they have been approved by the Survey Council's Com- 


mittee on Publications. 


Thus the information contained in Survey reports is given promptly to the Bar and 


to the public. Such publication also affords opportunities for criticisms, corrections 


and suggestions. 


When this Survey has been completed, the Council plans to issue a final com- 


prehensive report containing its findings, conclusions and recommendations. 





s Existing social security legislation 
excludes from its benefits  self- 
employed persons such as lawyers. 
Similarly, a self-employed individual 
is not permitted to participate in 
any retirement program he might set 
up for his employees under the pro- 
visions of the Internal Revenue 
Code. In neither case is complete 
protection against socially created 
risks provided. 

Is it the fundamental obligation of 
society to provide that protection, or 
is it the personal duty of each indi- 
vidual? It is suggested in this article 
that members of the legal profession 
promote a twofold program: one 
amplifying and extending present 
social security legislation into a uni- 
fied federal system in order to pro- 
vide adequate minimum protection 
for all against socially created risks; 
the other establishing legislation 
that would encourage the individual 
to set up for himself a tax deductible 
program that would enable him, 


upon retirement, to continue a 
standard of living comparable to 
that enjoyed by him during his pro- 
ductive years and assist his family 
to maintain that standard after his 
death. 


Industrialism Changes 

Economic Basis of Society 

Until the twentieth century, it was 
thought that everyone in the United 
States could and should, by his own 
efforts and savings, provide for him- 
self and his dependents. This point 
of view was compatible with the 
agrarian culture that existed prior to 
that time. With the development of 
industrialism, forces emerged that 
introduced economic hazards result- 
ing in want which were, in varying 
degrees, beyond the control of the 
individual. 


At first, these difficulties were met 
by public and private charity. In 
1929, the blow fell and there was a 
complete reversal of public opinion. 


Individual security was recognized 
as a problem for society as a whole, 
and in 1935 Social Security legis- 
lation was enacted by Congress. 
That Social Security Act, as subse- 
quently amended, is looked upon in 
the United States as being synon- 
ymous with the term “social secu- 
rity”. 

The primary economic hazards, 
all of which involve the loss or 
interruption of earning power and 
income necessary to sustain life are 
these: 

1. Disability, through accident or 

sickness; 

2. Involuntary unemployment, or 
in case of self-employed or pro- 
fessional persons, loss of liveli- 
hood; 

3. Loss of capacity for work be- 
cause of old age; 

4. Loss of family income through 
death of the breadwinner. 

To these could be added numer- 
ous other minor causes of want, 
which will not be considered here. 
“Social Security”, as used hereafter 
in this article, will refer to a specific 
program designed to afford protec- 
tion against want resulting from 
these primary economic hazards. 


Social Security Protection 
Is Presently Inadequate 
At present, such protection is very 
inadequate. For example, disability, 
caused by accident or sickness, is 
met in most states only by legislation 
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Social Security for Lawyers 


providing compensation for indus- 
trial disability. This benefits only a 
small portion of the working popu- 
lation. A few states, for example 
New York and Rhode Island, have 
enacted compulsory health insurance 
legislation. 

Lawyers, in common with other 
professional persons, always seem to 
be excluded from the benefits of 
such legislation. For that reason, 
various bar associations are setting 
up group accident and health in- 
surance plans. Some which have 
come to the writer’s attention are 
those of the Illinois, lowa, Michigan 
and Ohio State Bar Associations and 
that of The Association of the Bar 
of the City of New York. 

The Social Security Act itself does 
not provide relief for interruption 
to earning power brought about by 
involuntary unemployment. That 
act merely establishes the federal tax 
basis for state laws, whereby benefits 
are paid on wages previously re- 
ceived. Contributions to the fund 
are made in most states by the em- 
ployer alone through a tax on pay- 
rolls. In some states, the contribu- 
tions are made by the employer and 
the worker. The Federal Govern- 
ment makes no contribution what- 
ever. 

The Act does supply an old age 
insurance and also affords assistance 
to aged persons not entitled to such 
old age insurance. The latter is pro- 
vided by federal grants to the var- 
ious states having old age assistance 
programs. 

The 1939 amendments to the So- 
cial Security Act provide benefits to 
survivors in case of the death of 
breadwinners, but these are based in 
part on contributions paid into a 
fund. 

Prior to recent amendments, ap- 
proximately 50 per cent of the work- 
ing population in the United States 
were excluded from any benefits 
under the Social Security Act. 
Among those not benefited were the 
self-employed. The Social Security 
Board stated, “Self-employment was 
excluded from old age insurance 
under the 1935 provisions of the 
Social Security Act largely because 











Number of Per Cent of Mean Median 
Persons Lawyers in Firm Net Net 

in Firm of this Size Income Income 

| (solo practitioner) 73.6 $ 5,759 $ 4,275 

2 14.7 8,030 6,500 

3 4.9 12,821 9,477 

+ 2.1 16,614 12,500 

5-8 3.4 20,467 16,833 

9 or more 1.3 27,246 21,500 

100.0 7,487 5,199 











464 American Bar Association Journal 


of the need for developing adminis- 
tration experience in the less difh- 
cult field of wage employment in 
which both wage reports and contri- 
butions could be collected through 
employers.” 

Recent Amendments 


Still Exclude Self-Employed 
Even recent amendments of the Act, 


providing increased coverage, still 
exclude self-employed professional 
men, such as lawyers. It is suggested 
that the reason for such exclusion 
lies in a hangover of the old belief 
that the self-employed professional 
man is better able to take care of 
himself. It is a common assumption 
that the self-employed person has an 
income from investments that con- 
tinues after he stops working. That 
is not generally true. A vast majority 
of self-employed professional people 
earn little more in net income than 
employed persons. They are no more 
able to save for the future out of 
their small incomes, yet they have 
the same needs to meet when liveli- 
hood is lost. 

The United States Department of 
Commerce reports lawyers’ 1947 net 
incomes after office expenses but be- 
fore federal income taxes as shown 
in the table above. 

It is plain that the individual 
practitioner and those in small firms 
—constituting 90 per cent of all 
lawyers—after paying income taxes 
have little or nothing left to put 
aside for old age. In short, plans 
designed to help the legal profession 
are intended primarily to help “the 
little fellow”. The large and estab- 
lished firms which, although unin- 
corporated, have achieved institu- 





tional strength and continuity, are 
able to hande these problems in 
other ways. 

While it was the 1929 collapse 
that caused the reversal of public 
opinion about security, there is 
another factor which for our pur- 
poses here is just as important. It is 
the enormous increase in taxation 
and especially in the federal surtax 
rates. 


High Income Taxes 

Prevent Purchase of Annuities 

It is almost impossible today for 
younger lawyers to do what their 
predecessors at the Bar could do a 
generation ago in the way of buying 
insurance and annuities for them- 
selves. The younger men are today 
compelled to pay in increased taxes 
far more than the older men paid as 
premiums for their insurance and 
annuities. 

Today, our present rate of taxa- 
tion makes it difficult for anyone to 
achieve even a modest degree of se- 
curity by accumulation of reserves 
through private initiative. This cer- 
tainly does not conform with a na- 
tional policy of security for all. The 
self-employed lawyer thus finds him- 
self unable to provide his own social 
security, and yet is excluded from 
coverage under the terms and pro- 
visions of the Social Security Act. 

Would extension of present social 
security legislation to self-employed 
professional persons, such as lawyers, 
be desirable? Such an extension 
would present no more problems 
than are encountered with those 
self-employed persons presently cov- 
ered. Necessary data could be made 
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a part of the income tax return. It 
would then be comparatively simple 
to determine how much income is 
due to self-employment, as distin- 
guished from return on investments. 
Market value of services could also 
be used as a method of determining 
what should be considered earnings. 
The rate of contribution on such 
earnings could be one equal to the 
combined employer-employee rate. 

Lawyers who have attempted to 
set up a program for social security 
through private initiative have pro- 
posed a great many plans which do 
not involve extension of present 
Social Security legislation. These 
writers, confusing social security 
with retirement plans, have based 
their proposals on provisions of the 
Internal Revenue Code relating to 
employees’ retirement trusts. One 
writer suggests that the income tax 
benefits of pension and profit-sharing 
plans be extended to partners and 
individual proprietors.1_ He urges 
this approach on the ground that, 
while a corporate owner of a busi- 
ness who is also an employee, may 
include himself in the corporation’s 
pension plan, there is discrimination 
against persons in a similar field 
doing business as sole proprietors or 
partners. This is because individual 
proprietors and partners are not 
considered “employees” under the 
Code. 

In commenting on the previous 
proposal, .another writer proposes 
that there be allowed as a deduction 
from gross income that part of any 
taxpayer’s earned net income, not to 
exceed 15 per cent of such income, 
or $7,500, whichever is smaller, 
which is set apart by him in a sep- 
arate fund that will make it possible 
for him to build up financial se- 
curity for himself and his family.? 
Like the income from a Section 165 
employees’ trust, the income from 
such a fund would be exempt from 
tax; but distributions from the fund 
would be taxable to the earner or 
his surviving family when with- 
drawn from the fund. It would be 
provided that upon the death of the 
taxpayer, the undrawn balance of 
the fund must be used to purchase 


annuities for the benefit of a mem- 
ber or members of the decedent’s 
family. 

Another lawyer suggests modify- 
ing the foregoing plan by establish- 
ing a maximum retirement benefit 
of an amount equal to 25 per cent 
of taxpayer’s earned net income, but 
not more than $10,000 in any event, 
and inserting a requirement of in- 
vestment in a special type of nonas- 
signable, low or no-interest-bearing 
United States Government Bonds. 

Thus, we have been offered two 
solutions to the problem of social 
security for the self-employed: the ex- 
tension of the provisions of the So- 
cial Security Act or the expansion of 
the Internal Revenue Code pro- 
visions relating to pension trusts. 
Which would insure the more ade- 
quate protection? Or is there still 
a better solution? 


Majority of People 

Favor Social Insurance 

The writer believes that the major- 
ity of people in the United States 
today are convinced that compre- 
hensive and adequate provisions for 
social insurance are essential to na- 
tional and individual security in 
the circumstances of modern life; 
that such provisions are in accord 
with the traditions of democracy 
and individual enterprise which we 
have always cherished; and that 
social insurance can make it possible 
for the great majority of all fam- 
ilies to meet the common risks of the 
modern economic system over which 
they have little or no control. This 
majority feel that it is the funda- 
mental obligation of society, under 
the present economic system, to pro- 
vide security against socially created 
risks. 

A minority believes the exact con- 
trary, 7.e., that it is the fundamental 
duty of each individual to provide 
for his own security. These persons 
feel that to place such an obligation 
upon society as a whole kills ini- 
tiative, encourages indolence and 
ultimately leads to socialism. 

Such a conflict of opinion should 
not exist. The positions of both the 
majority and minority are sound, 
and one should not be held to the 
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exclusion of the other. A strong na- 
tion must base its social system on a 
combination of both tenets. Let us 
of the legal profession now initiate 
and support legislation designed to 
include both the minority and ma- 
jority positions. Let us create se- 
curity for all, including lawyers, 
through the two following programs: 


A. A progam which would pro- 
vide security against socially created 
risks, through the establishment and 
maintenance of protection necessary 
to assure adequate minimum pro- 
tection under all circumstances. This 
can be done by amplifying and ex- 
tending our present social security 
legislation into a unified federal 
system to: 1. Cover all the people in 
the United States; 2. Provide pro- 
tection against those economic haz- 
ards involving the loss or interrup- 
tion of earning power and income 
necessary to sustain life; 3. Pay 
benefits for the entire period of 
need, not just for a stated period of 





1. Nicholson, ‘Pensions for Partners: Tax Laws 
Are Unfair to Lawyers and Firms,’’ 33 A.B.A.J. 302. 

2. Rudnick, ‘‘More About Pensions for Partners’’, 
33 A.B.A.J. 1001. 
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time; and 4. Establish benefits suffi- 
cient to maintain a decent minimum 
standard of living. Thought should 
be given toward considering the cost 
of such a program as an expense of 
operation against current national 
income, rather than a claim against 
the workers’ or employers’ current 
income. 


Let those who would object to 
such an extension of the Social Se- 
curity Act on the grounds that they 
would be paying for the benefits of 
others ask themselves if they object 
to legislation permitting certain tax 
benefits for persons participating 
under qualified pension plans. Each 
of us today paying income tax is 
bearing a share of the cost of each 
pension plan in existence. The de- 
ferring of income tax on contribu- 
tions to pension plans until “distrib- 
uted or made available” to the em- 
ployees increases the present tax load 
on each dollar of our current income 
upon which income tax is not de- 
ferred. In other words, income tax 
laws in the interest of social security 
have encouraged creation of pension 
trusts by granting them special tax 
privileges at the expense of taxpayers 
who are not the beneficiaries of such 
trusts. 

This point of unfair tax discrimi- 
nation needs to be made brutally 
plain. Let us imagine two classmates, 
Brown and White, who have the 
same ability and graduate with the 
same grades from a good law school. 
Brown goes into the legal depart- 
ment of the Life Insurance Company 
and White goes into a law firm which 
is general counsel for the same Life 
Insurance Company. Fifteen years 
later Brown has worked up so that 
he is head of “house counsel” for the 
company and earns $20,000. White 
also has worked up in his firm and is 
chief of “outside counsel” for the 
company and earns $20,000. 


Brown is protected by a retire- 
ment pension plan. He and his fam- 
ily are safe. The company pays the 
premium year by year. Also, year by 
year, the company deducts the 
amount of that premium on its in- 
come tax return as a business ex- 
pense. This is all lawful and proper. 


466 American Bar Association Journal 





The point is that it costs Brown 
nothing. 

White, as a lawyer, is prohibited 
from incorporating his business. 
Hence he practices in a partnership. 
A partner is an employer. Hence 
White is a self-employer. If he tries 
to set up a retirement plan, it will 
be at his own expense. The pre- 
mium he pays year after year he 
cannot deduct on his income tax 
return because it is regarded as a 
personal and not a business expense. 

This discrimination White finds 
it hard to justify on _ rational 
grounds. Fortunately for his peace 
of mind it seldom dawns on him 
that, in addition to everything else, 
he is helping to make up for the 
cost of the premium which, year by 
year, is providing Brown with his 
retirement security. 

B. Having provided adequate 
minimum protection for everyone 
against socially created risks, let us 
try to design legislation that will en- 
courage the individual to set up a 
program enabling him, upon retire- 
ment, to continue a standard of liv- 
ing more nearly comparable to that 
enjoyed by him during his produc- 
tive years, and to assist his family 
to maintain that standard after his 
death. 

Such a program would allow the 
individual to set up a fund guaran- 
teeing him, at retirement, or his 
family, in case of his death, a stand- 
ard of living equal to 75 per cent of 
that previously enjoyed. The contri- 
butions made to such a fund could 
be deductible from current income 
tax in the year in which they are 
made, and should be invested in 
government bonds or life insurance 
policies. Benefits should be taxed to 
the recipient when distributed or 
made available. Such a plan would 
certainly stimulate initiative, and 
at the same time discourage indo- 
lence or further progress toward un- 
desirable socialism. 

The first program, which advo- 
cates amplification and extension of 
social security legislation to cover 
all people in the United States and 
to provide minimum protection 
under all circumstances, is still far 


away, although recent amendments 
to social security legislation have 
provided increased benefits and ex- 
tended coverage. 

As to the second program, de- 
signed to encourage an individual 
to set up a program which will en- 
able him, upon retirement, to con- 
tinue a standard of living more 
nearly comparable to that enjoyed 
by him during his productive years 
and to assist his family to maintain 
that standard after his death, little 
progress has been made. 


Nathaniel L. Goldstein, Attorney 
General of the State of New York, 
in the June, 1951, issue of the AMEr- 
ICAN BAR ASSOCIATION JOURNAL, de- 
clares that professional men are at 
a disadvantage in providing security 
for themselves and their dependents 
when their productive years are over 
or when they wish to retire. In re- 
ferring to the problems of the pro- 
fessional man, he states, “His income 
is all earned and subject to the 
crushing weight of high surtaxes in 
the short period when his long years 
of effort come to fruition.” Mr. 
Goldstein believes those who earn 
their income by personal practice of 
the professions should be permitted 
to project a limited proportion of 
their earnings to the future, so that 
they might escape the full impact of 
the surtax on peak earnings and be 
enabled to establish a secured fund 
for retirement. 

He proposes a plan, the basic 
features of which would be: 


1. Allow the taxpayer to exclude 
from gross income in any taxable 
year prior to attaining age 65, an 
amount invested in _ special 
United States government bonds. 


2. Limit the amount which may be 
so invested in any one year to 
$10,000 or 15 per cent of earned 
net income in the practice of his 
profession, whichever is less. 


3. Provide that the bonds shall be 
nonnegotiable, nonassignable and 
shall not bear interest. 


4. Permit the bonds to be redeemed 
only upon attainment of age 65 
and at any time during the life 
of the taxpayer thereafter or at 
death. 


(Continued on page 526) 
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The Treaty-Clause Amendment: 


The Case for the Association 


by George A. Finch - of the District of Columbia Bar 


® In this article, Mr. Finch, editor-in-chief of the American Journal of International Law 
and a member of the American Bar Association's Committee on Peace and Law 


Through United Nations, sets forth the scope and intendment of the proposed consti- 


tutional amendment to limit the treaty clause of the Constitution. The amendment was 


drafted by the Peace and Law Committee and was approved by the House of Dele- 


gates at the Mid-Year Meeting in Chicago last February. Mr. Finch's article is an 
authoritative statement of the Committee’s reasons for sponsoring the amendment. 





# The House of Delegates of the 
American Bar Association at its 
meeting in Chicago on February 26 
adopted a resolution to recommend 
to Congress an amendment to the 
Constitution of the United States 
reading as follows: 

A provision of a treaty which con- 
flicts with any provision of this Con- 
stitution shall not be of any force or 
effect. A treaty shall become effective 
as internal law in the United States 
only through legislation by Congress 
which it could enact under its dele- 
gated powers in the absence of such 
treaty. 

This proposal has three objec- 
tives: (1) to render void any treaty 
in conflict with the Constitution; 
(2) to prevent any treaty from be- 
coming self-executing as internal law 
until Congress acts, thus bringing 
the position of the United States into 
harmony with that of the great ma- 
jority of nations; and (3) to confine 
Congress in legislating under treaties 
to those powers which it has in the 
absence of a treaty; in other words, 
to make it clear that Congress cannot 
acquire additional legislative power 


under a treaty that it does not other- 
wise possess and thus preventing 
treaties from upsetting the balance 
between state and federal power. 
The first sentence will expressly 
incorporate into the Constitution an 
interpretation that the Supreme 
Court in a number of dicta has 
stated is now implied in that funda- 
mental instrument of government. 
On the other hand, many judicial 
and other statements have been 
made that no treaty has ever been 
declared unconstitutional, with inti- 
mations that the treaty-making pow- 
er is not derived from the Constitu- 
tion but from inherent sovereignty 
—a confusion between the status of 
a government under international 
law, on the one hand, and its status 
as a matter of domestic constitu- 
tional law, on the other hand. The 
first sentence of the proposed, 


amendment will permanently resolve 
these theoretical conflicts. 

There is much misunderstanding 
regarding the application in the in- 
ternal affairs of the United States of 
decisions of the Supreme Court re- 


garding the powers of the Federal 
Government inherent in sovereignty. 
For example, Mr. Justice Suther- 
land, speaking for the Court in 
United States v. Curtiss-Wright Ex- 
port Corporation, 299 U.S. 304-318 
(1936), stated that “the investment 
of the Federal Government with the 
powers of external sovereignty did 
not depend upon the affirmative 
grants of the Constitution”. Citing 
a number of previous cases based on 
the law of nations, the learned Jus- 
tice continued: “This court recog- 
nized, and in each of the cases found 
the warrant for its conclusions not 
in the provisions of the Constitu- 
tion, but in the law of nations .... 
As a member of the family of na- 
tions, the right and power of the 
United States in that field are 
equal to the right and power of 
the other members of the interna- 
tional family.” 


Curtiss-Wright Case 

Confuses Concepts 

Properly understood as applying to 
the totality of powers of the Federal 
Government in all its branches, 
these are but commonplace state- 
ments of accepted principles of in- 
international law. The confusion 
arises from the fact that in the 
Curtiss-Wright case the Court was 
not dealing with international law 
but with the validity of the delega- 
tion of an unchallenged legislative 
power to the executive under the 
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Constitution of the United States. 
The treaty-making power was not 
involved. Regardless of any impli- 
cation that may be drawn from 
such statements, the correct view is 
that the treaty-making power in its 
application’ to the internal affairs 
of the United States is a delegated 
power and is not founded on the 
theory of inherent sovereignty. 
“Limitations upon the exercise of 
the treaty-making power are due 
to the fact that the power itself rests 
in grant, and being one of the dele- 
gated powers, stands on no higher 
footing than any of the other pow- 
ers delegated under the Constitu- 
tion, and, as the power to amend the 
Constitution is distinct from the 
treaty-making power, it cannot be 
exercised to the detriment or ex- 
clusion of the other provisions of the 
Constitution.” (Report on the Ex- 
tent and Limitations of the Treaty- 
Making Power, by Chandler P. An- 
derson, Counsel and Adviser to the 
State Department, made to and ap- 
proved by Secretary of State Elihu 
Root.) Mr. Anderson did not deny 
the inherent attribute of the sov- 
ereign power of an independent na- 
tion to make treaties upon every 
question pertaining to international 
relations, but he could not admit 
that the treaty-making power in the 
United States exercised the sov- 
ereign power of the nation as a 
whole. “When, however, the treaty- 
making power is not exercised by 
the sovereign power of the nation 
as a whole, but has been delegated 
to a branch of the government by 
which it is exercised in a represent- 
tive capacity, the treaty-making 
power there, although it arises from 
sovereignty, rests in grant, and can 
be exercised only to the extent of 
and in accordance with the terms 
fixed by the grant.” (Report cited 
above, published in 1 American Jour- 
nal of International Law 636 (1907). 
See also the same author “Treaties as 
Domestic Law”, 29 ibid. 472 (1935). 
In his report, Mr. Anderson cites 
the decisions of the Supreme Court 
in the cases of Holden v. Joy, 17 
Wall. 242, and Geoffroy v. Riggs, 
133 U.S. 267. From the latter he 
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makes the following quotation: 
“The treaty power, as expressed in 
the Constitution, is in terms un- 
limited except by those restraints 
which are found in that instrument 
against the action of the government 
or of its departments, and those 
arising from the nature of the gov- 
ernment itself and of that of the 
States.” Therefore, Mr. Anderson 
concludes, “The only constitutional 
limitations and restrictions imposed 
upon the exercise of this general 
power to make treaties are to be 
found in the provisions of the Con- 
stitution which expressly confide in 
Congress or in other branches of the 
Federal Government the exercise of 
certain of the delegated powers and 
establish certain rights which may 
not be interfered with, or impose 
certain obligations which must be 
observed by the Federal Govern- 
ment, and finally, which reserve to 
the States or to the people all pow- 
ers not granted to the United 
States.” 

These views were reiterated by a 
later distinguished authority on con- 
stitutional and international law, a 
former Chief Justice of the United 
States, Secretary of State of the 
United States, and Judge of the Per- 
manent Court of Justice at The 
Hague. Speaking as President of the 
American Society of International 
Law before that body on the subject 
of the “Limitation of the Treaty- 
Making Power of the United States” 
on April 26, 1929, Charles Evans 
Hughes said: 


The normal scope of the power to 
make a treaty can be found in the 
appropriate object of the power. The 
power is to deal with foreign nations 
with regard to matters of international 
concern. It is not a power intended to 
be exercised, it may be assumed, with 
respect to matters that have no rela- 
tion to international concerns. . . . If 
we attempted to use the treaty-making 
power to deal with matters which did 
not pertain to our external relations, 
but to control matters which normally 
and appropriately were within the 
local jurisdiction of the States, then 
I again say there might be ground for 
implying a limitation upon the treaty- 
making power that it is intended for 
the purpose of having treaties made 
relating to foreign affairs and not to 
make laws for the people of the 


United States in their internal con- 
cerns through the exercise of the as- 
serted treaty-making power. Proceed- 
ings of the American Society of Inter- 
national Law, 194-196 (1929). 

A treaty under the Constitution 
has been defined by the Supreme 
Court as “primarily a compact be- 
tween independent nations. It de- 
pends for the enforcement of its 
provisions on the interest and honor 
of the governments which are 
parties to it.” Edye v. Robertson, 112 
U.S. 580 (1884). In defending the 
treaty-making clause before the Con- 
stitution was adopted, Alexander 
Hamilton wrote: “The power of 
making treaties . . . relates neither to 
the execution of the subsisting laws, 
nor to the enaction of new ones... . 
Its objects are”, he emphasized, 
“contracts with foreign nations, 
which have the force of law, but 
derive it from the obligations of 
good faith. They are not rules pre- 
scribed by the sovereign to the sub- 
ject, but agreements between sover- 
eign and sovereign.” The Federalist, 
No. 75. Hamilton’s statement that 
treaties have the force of law referred 
to the provisions of Article VI of 
the Constitution; but that was the 
first instance of any government de- 
claring that treaties should be the 
supreme law of the land. Ware v. 
Hylton, 3 Dallas 199 (1796). With 
a few exceptions, no other govern- 
ments have followed the example 
of the United States. 


Treaties Need Not Be 
Law of the Land 
It is not a requirement of interna- 
tional law that treaties be the law 
of the land or be enforceable with- 
out action of the legislative power. 
International law is not concerned 
with the methods of enforcing 
treaties in the domestic domain. 
There is no uniform rule in all 
countries investing the courts with 
powers of treaty enforcement even 
following legislative action. The 
rule varies in different countries be- 
tween judicial and executive action 
and combinations of both powers. 
As stated above by Mr. Justice 
Sutherland, the position of the 
United States in the family of na- 
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tions under the law of nations is 
exactly the same as that of any other 
nation. This equality was judicially 
determined by a federal court nearly 
a century ago with respect to the en- 
forcement of treaties. Mr. Justice 
Curtis in Taylor v. Morton, 2 Curtis 
454 (1858); affirmed by the Supreme 
Court, 2 Black 481, held: 

The | foreign sovereign between 
whom and the United States a treaty 
has been made has a right to expect 
and require its stipulations to be kept 
with scrupulous good faith; but 
through what internal arrangements 
this shall be done is exclusively for 
the consideration of the United States. 
Whether the treaty shall itself be 
the rule of action of the people as 
well as the government, whether the 
power to enforce and apply it shall 
reside in one department or another, 
neither the treaty itself nor any im- 
plication drawn from it gives him any 
right to inquire. 

In that case the Court recognized 
the purely municipal character of 
the provision of Article VI of the 
Constitution making treaties the law 
of the land, and anticipated the 
effect of its possible repeal as fol- 
lows: “If the people of the United 
States were to repeal so much of 
their Constitution as makes treaties 
their municipal law, no foreign 
sovereign with whom a treaty exists 
could justly complain, for it is not 
a matter with which he has any 
concern.” 

It is usual that treaties do not 
become internal law except by an 
act of internal legislation. An un- 
impeachable statement of the law 
on this subject as it exists today was 
made by the Judicial Committee of 
the Privy Council in the case of 
Canada v. Ontario and Other Prov- 
inces, [1937] A.C. 326, in a case in- 
volving the power of the Parliament 
of Canada to enact labor legislation 
in compliance with a treaty, a sub- 
ject which the provinces asserted 
came within their exclusive legisla- 
tive competence. In denying the 
power of the Dominion Parliament 
to enact such legislation, the Privy 
Council held that “There is no such 
thing as treaty legislation as such 
-... Such a result would appear to 
undermine the constitutional safe- 
guards of Provincial constitutional 





autonomy.” The Privy Council then 
gave the following analysis of the law 
on the subject: 

It will be essential to keep in mind 
the distinction between (1) the forma- 
tion and (2) the performance of the 
obligations constituted by a treaty, 
using the word as comprising any 
agreement between two or more sov- 
ereign states. Within the British Em- 
pire there is a well-established rule 
that the making of a treaty is an 
executive act, while the performance 
of its obligations, if they entail altera- 
tion of the existing domestic law, re- 
quires legislative action. Unlike some 
other countries, the stipulations of a 
treaty duly ratified do not within the 
Empire, by virtue of the treaty alone, 
have the force of law. If the national 
executive, the Government of the day, 
decide to incur the obligations of a 
treaty which involve alteration of law, 
they have to run the risk of obtaining 
the assent of Parliament to the neces- 
sary statute or statutes. To make them- 
selves as secure as possible they will 
often in such cases, before final ratifi- 
cation, seek to obtain from Parliament 
an expression of approval. But it has 
never been suggested, and it is not 
the law, that such an expression of ap- 
proval operates as law, or that in law 
it precludes the assenting Parliament, 
or any subsequent Parliament, from 
refusing to give its sanction to any 
legislative proposals that may subse- 
quently be brought before it. 


The Privy Council recognized the 
binding obligation of a treaty be- 
tween the contracting states, but 
held that “The nature of the obli- 
gations does not affect the complete 
authority of the legislature to make 
them law if it so chooses.” 


Privy Council Answers Argument 
That Treaty Supremacy Is Necessary 


It is argued that the treaty suprem- 
acy clause is necessary in a federal 
state and that the repeal of this pro- 
vision would deprive the United 
States of the sovereign power of en- 
forcing some of its treaty obliga- 
tions. Substantially the same argu- 
ment was made before the Judicial 
Committee of the Privy Council in 
the Canadian case. It was met by 
the holding of the Privy Council as 
follows: 


In a federal state where legislative 
authority is limited by a constitu- 
tional document, or is divided up be- 
tween different legislatures ... the 
obligations imposed by the treaty may 
have to be performed, if at all, by 
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several legislatures, and the executive 
have the task of obtaining the legisla- 
tive assent not of the one parliament 
to whom they may be responsible but 
possibly of several parliaments to 
whom they stand in no direct relation. 

It must not be thought [the Privy 
Council continued] that the result of 
this decision is that Canada is in- 
competent to legislate in performance 
of treaty obligations. In totality of 
legislative powers, Dominion and Pro- 
vincial together, she is fully equipped. 
But the legislative powers remain dis- 
tributed. When Canada incurs treaty 
obligations dealing with Provincial 
classes of subjects, the exercise of the 
totality of powers requires coopera- 
tion between Dominion and the Prov- 
inces. 


The observations of the Privy 
Council on the expanding position 
of Canada in the field of external 
affairs seem apposite to the condi- 
tions that have now made necessary a 
constitutional amendment to limit 
the treaty-making power of the 
United States in the interest of 
preserving the proper balance be- 
tween federal and stdte powers in 
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internal affairs: “While the ship of 
state now sails on larger ventures 
and into foreign waters she still re- 
tains the water-tight compartments 
which are an essential part of her 
original structure.” 

If treaties are self-executing in 
the United States, but require legis- 
lation before they can be enforced 
by the other contracting parties, 
then situations develop where treaty 
provisions may be binding in the 
United States and enforcible in its 
courts but not in the courts of the 
other contracting parties unless and 
until such parties enact the necessary 
enabling legislation. ‘This defect in 
our treaty law has been pointed out 
by Judge Manley O. Hudson in “The 
Factor Case and Double Criminality 
in Extradition”, 28 Am. J. Intl. Law 
276. This case was reported in 290 
U.S. 276. Judge Hudson suggested 
that “Future treaties of the United 
States might be drawn to avoid 
this situation.” The constitutional 
amendment proposed by the Amer- 
ican Bar Association proposes to 
avoid this situation by placing treaty 
law in the United States on the 
same plane of equality with treaty 
law in other countries, and thus 
restore the United States to the 
equality in this respect with all 
other members of the family of na- 
tions to which it is entitled. 


Proposed Amendment Would Not 
Impair Foreign Relations 

It is not the purpose of the proposed 
amendment to curtail any of the 
power of the United States to per- 
form its obligations as the sole and 
exclusive representative of the peo- 
ple of the nation in all matters ap- 
propriate to the conduct of the 
foreign relations of the Government. 
It is the purpose of the amendment 
to emphasize that all legislative 
powers granted by the people “shall 
be vested in a Congress of the 
United States”. (Article I, Section 
1 of the Constitution.) The proposed 
amendment is intended to make it 
impossible hereafter for any federal 
or state court to hold that a foreign 
nation can participate in legislating 
for the people of the United States 
under the treaty-making clauses of 
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their Constitution. 


It is objected to the final clause of 
the proposed amendment that in 
limiting Congress to its delegated 
powers in the absence of a treaty 
the United States will be unable to 
continue to make treaties on many 
subjects it has been empowered to 
make under the treaty supremacy 
clause of Article VI; but it cannot be 
demonstrated that the treaty su- 
premacy clause was intended to 
supersede the supremacy of congres- 
sional legislation in matters pertain- 
ing to foreign affairs. It is well es- 
tablished by judicial interpretation 
that a law of Congress may modify 
or terminate a treaty as internal law. 
There seems to be no repugnancy in 
a proposal that a law of Congress 
shall also be required before a 
treaty becomes effective as internal 
law. 

The power to regulate commerce 
with foreign nations vests in Con- 
gress legislative power to implement 
all treaties coming within the broad 
scope of this term. It has been in- 
terpreted by the Supreme Court to 
be equivalent to the phrase “inter- 
course for the purpose of trade”. 
Carter v. Carter Coal Co., 298 U.S. 
238 (1936). All treaties of friend- 
ship, commerce and navigation are 
in this category. They comprise the 
most numerous class of treaties ne- 
gotiated by any nation. They include 
consular conventions whenever this 
field is dealt with separately from 
general commercial treaties. Consuls 
are essentially trade representatives. 
Any conflicts between such treaties 
and the local law would be a proper 
subject for the consideration of Con- 
gress in passing its enabling legisla- 
tion. They might ultimately be re- 
solved by the courts as has been the 
case heretofore. Under the proposed 
amendment, however, the courts 
would be obliged to be guided in 
their decisions by a thorough inves- 
tigation and determination of the 
distribution of legislative power be- 
tween the Federal Government and 
the states under the Constitution. 


The great expansion of federal 
power under the commerce clause at 
the expense of the police powers of 


the states and also under the con- 
gressional power to provide for the 
common defense and promote the 
general welfare, has recently been 
the subject of a series of lectures at 
the Harvard Law School by a former 
distinguished Associate Justice of 
the Supreme Court of the United 
States. See The Court and the Con- 
stitution, by Owen J. Roberts (Har- 
vard University Press, 1951.) The 
Court would seem to be required to 
place the same liberal interpreta- 
tions upon these clauses in passing 
upon the constitutionality of legis- 
lation by Congress to make treaties 
effective as internal law as it has 
done in deciding the same questions 
involving the power of Congress to 
regulate commerce among the sev- 
eral states. 


The jurisdiction of Congress to 
enact legislation to define and pun- 
ish offenses against the law of nations 
in the absence of treaty obligations 
is specifically conferred in Article 
I, Section 8, of the Constitution. It 
would unduly prolong this article to 
discuss all the particular powers 
delegated to Congress by that sec- 
tion. It concludes with a general 
grant of power “To make all laws 
which shall be necessary and proper 
for carrying into execution the fore- 
going powers, and all other powers 
vested by this Constitution in the 
Government of the United States, 
or in any department or officer 
thereof.” This general grant now in- 
cludes the treaty-making power, but 
under the proposed constitutional 
amendment that power must be ex- 
cluded from our discussion. 

“The National Government is in- 
vested with power over the foreign 
relations of the country, war, peace, 
and negotiations and intercourse 
with foreign nations, all of which 
are forbidden to the State Govern- 
ments. It has jurisdiction of all of 
these general subjects of legislation 
and sovereignty which affect the 
interests of the whole people equally 
and alike, and which require uni- 
formity of regulations and laws.” 
Chinese Exclusion Case, 130 US. 
581 (1889). The exclusive necessity 

(Continued on page 527) 
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The White House and the Vatican: 


The Legal Aspects 


by Eustace Cullinan + of the California Bar (San Francisco) 


" The President's announcement that he had appointed General Mark Clark to be 
American Ambassador to the Vatican stirred up such a tempest of controversy, in 


the halls of Congress and elsewhere, that General Clark eventually refused the 
appointment and the President apparently chose to let the matter drop. The incident 
does not of course settle the issue, which will probably continue to smoulder for years 


to come. Mr. Cullinan examines only the legal and constitutional aspects in this article. 


The social, political and philosophical considerations that are enmeshed in the 
argument are beyond the bounds of the lawyer's field. In publishing Mr. Cullinan's 
article, the Journal, of course, is not taking a position on the subject. 





® Since President Truman’s project 
of appointing an ambassador to the 
Vatican is in a state of suspended 
animation from which it may not 
recover, it seems possible that the 
legal questions implicit in the matter 
can now be discussed without en- 
gendering heat in either writer or 
readers. (Emphasis, wherever it oc- 
curs in this article, is the author’s 
unless otherwise stated.) 

There are two aspects of the pro- 
posal, one of policy and the other of 
legality. The policy question calls 
for a political decision by the execu- 
tive on whose action the Senate 
alone has the veto power. 

That policy question is whether 
the government of the United States, 
acting solely in the interest of this 
nation, should maintain a diplo- 
matic representative at the Vatican, 
along with the forty-four other sov- 
ereignties which now do so, or 
should continue to withhold such ac- 
creditation as Russia does. Involved 
in the decision is the consideration 


of whether, as some say, the Vatican 
is the best of all listening posts for 
reliable reports on grass root con- 
ditions and opinions in every quar- 
ter of the globe; whether this nation 
should not keep in constant and in- 
timate touch through diplomatic 
representation with what is probably 
the greatest force and this nation’s 
most useful ally abroad in the ideo- 
logical warfare against communism; 
or whether, on the other hand, do- 
mestic and fervent opposition from 
groups who fear the Vatican as much 
as they fear the Kremlin, and pos- 
sibly more, would not offset any 
beneficial results to be gained by 
such accreditation. With that policy 
aspect of the case this article does 
not deal, except to the extent of 
saying, what I trust no American 
citizen will deny, that the sole test 
to be applied should be the true 
interest and benefit of the United 


States of America, rather than the 
gratification of groups of Catholics, 
Protestants, Jews, or nonbelievers, 


or the personal predilections of any 
politicians, prelates, priests, preach- 
ers, rabbis, or antireligionists. 


We Are All Concerned 

as Citizens 

As citizens we are all concerned in 
the decision on the policy question, 
but whatever may be our individual 
set beliefs or emotional fixations, 
lawyers and judges, as such, are, or 
ought to be, concerned only with the 
question whether the maintenance 
of an embassy to the State of Vatican 
City is prohibited by the Constitu- 
tion. If such an embassy is not con- 
trary to the fundamental law of the 
land the judicial branch has no con- 
cern with it, and no right to con- 
demn it, even though a majority of 
the highest Court may deem that 
the course proposed or taken is, as 
a matter of policy, contrary to tra- 
dition, and provocative to influen- 
tial elements of the population. 
Unless that be so, the Supreme 
Court, having the last word, is the 
real policy-making branch of the 
Government despite the Constitu- 
tion. 

Though some lawyers may think 
that the Court has, on occasions, 
more or less unintentionally 
usurped that function, the Court 
still pays more than lip service to 
the separation of powers and will 
not claim, though once in a while 
it may exercise, the policy-making 
authority. 
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The foregoing brings us to the 
legal question, academic at the 
moment, which would be pre- 
sented by confirmation of the ap- 
pointment of an ambassador from 
the United States to the sovereign 

state, however small in area (109 

acres), that is officially designated 

as the State of Vatican City in the 

. Lateran Agreement of 1929; a 

treaty with the Pope in which Italy 

conceded the Pope’s temporal sov- 
ereignty over that territory. The 

Lateran Agreement is now an in- 

tegral part of the Constitution of 

Italy adopted in 1947. Over that 

territory the Pope is an actual sov- 

ereign having his own post office 
and postage, his own coinage, his 
own police and his own flag. 

Here it is well to set forth the 
language contained in the only 
provisions of the Constitution that 
could be cited as applicable to the 
point. 

(a) Article II, Section 2, says that 
the President “shall nominate, 
and by and with the advice 
and consent of the Senate, 
shall appoint ambassadors, 
other public ministers and 


consuls .... 

The President’s power to appoint 
diplomatic agents and consuls is a 
constitutional function not derived 
from Congress, and requiring only 
the ultimate concurrence of the Sen- 
ate. 

(b) The following language con- 
tained in the First Amend- 
ment, and the provision which 
is the most significant in this 
discussion, is: “Congress shall 
make no law respecting an 
establishment of religion, or 
prohibiting the free exercise 
thereof; or... .” 

We need not quote from the Four- 
teenth Amendment, certified as part 
of the Constitution on July 20, 1868, 
because it has no bearing on the 
legal aspects of an appointment of 
an ambassador by the President, that 
not being an action by a state. Most 
of the cases to which reference is to 
be made deal with actions by one or 
other of the states reviewed in the 
light of the First Amendment which, 
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the Court says, was extended to the 
states by the Fourteenth Amend- 
ment. 

“Prior to the adoption of the 
Fourteenth Amendment the First 
Amendment did not apply as a re- 
straint against the states.” Everson v. 
Board of Education, 330 U.S. 3 at 
14, 91 L. ed. 711 at 722, 67 S. Ct. 504. 


Fourteenth Amendment 
Makes First Applicable to States 


The Supreme Court has held, or as- 
sumed, in divers cases that the Four- 
teenth Amendment makes the First 
Amendment applicable to the states 
(Murdock v. Pennsylvania, 319 U.S. 
105, 87 L. ed. 1292, 63 S. Ct. 870 
(1943) ), but there is still confusion 
and uncertainty about the extent and 
effect of such application in a variety 
of particular instances. We are not 
here concerned about such applica- 
tion or reconciling the decisions. It 
must be manifest, however, that the 
Fourteenth Amendment did not en- 
large or in any way modify the First 
Amendment. It did not give a new or 
wider meaning to the statement in 
the First Amendment that Congress 
shall make no law respecting an 
establishment of religion, or prohib- 
iting the free exercise thereof. At 
most it imposed on the states or the 
state legislatures the same prohibi- 
tion which the First Amendment 
imposed on Congress. 

Unless we can find in some of the 
language of the Constitution quoted 
above, or judicial exegesis thereof, a 
prohibition against the appointment 
of an ambassador to the Vatican such 
a prohibition cannot be found at all. 
Certainly no such prohibition is ex- 
pressed in the very simple and very 
clear text of the First Amendment 
which was written by James Madi- 
son; a statesman who has never been 
surpassed in this country, not even 
by Justices of the Supreme Court, 
in respect of ability to think clearly 
and express himself simply and 
definitely. To any unbiased reader 
familiar with the history of the 
colonies prior to the adoption of 
the Constitution there can be no 
doubt that the First Amendment is 
a prohibition on the power of 


Congress (not of the executive, not 
of the states) to make any law (not 
any appointment) respecting an 
establishment of religion, that is, 
the setting up of an established 
church or official religion, sup- 
ported by the government. That is 
what the amendment says, and that 
is what Madison had in mind and 
all that he had in mind. If he had 
had anything else in mind it would 
not matter here because we must 
take the Constitution as written 
and adopted, not as some one or 
other of the founding fathers at 
some time or other may have in- 
tended or preferred it to be. In 
fact the First Amendment, as 
adopted, is different in text from the 
form in which Madison proposed it. 
(See Note 27 to Justice Rutledge’s 
dissenting opinion in the Everson 
case.) It was modified “in the process 
of debate”. 


First Amendment Was Not 

a Declaration Against Religion 
Moreover it was not a declaration 
against religion or the recognition of 
religion by the government. It was, 
on the contrary, designed to secure 
the equality of the various religions 
before the law, and to prevent the 
setting up by the Federal Govern- 
ment of an established religion such 
as many of the states then main- 
tained. 

It was the rule rather than the ex- 
ception in the colonies prior to the 
Revolution, as it was in nearly all 
European countries, to recognize an 
official state church supported out of 
taxes. In none of the colonies, by the 
way, not even Maryland, was the 
Catholic Church the established re- 
ligion. 

John Fiske describes the Massa- 
chusetts theocracy and its overthrow 
in his New France and New England 
beginning at page 197. The rights to 
vote and hold office were restricted 
to members of the Congregational 
Church in full communion. One 
effect of this policy was to drive away 
from Massachusetts the men who 
founded Connecticut and there set 
up a theocracy of their own. After 
such depletions, Fiske tells us, there 
was a considerable number left in 
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Massachusetts who were disfran- 
chised and who would have been 
glad in many respects to secularize 
the government. By the time of the 
death of Charles II it was reckoned 
that four-fifths of the adult males in 
Massachusetts were disfranchised be- 
cause of inability to partake in the 
Lord’s Supper. 

Fiske, in his essay on James Madi- 
son, says that Madison’s activity as 
a member of the Virginia legislature 
in 1784 against the attempt to lay a 
tax upon all the people “for the 
support of teachers of the Christian 
religion” was based on the likelihood 
that it would erect a state church 
and curtail men’s freedom of belief 
and worship. That is the burden of 
Madison’s famous Memorial and Re- 
monstrance, It resulted in the defeat 
of the tax bill and the enactment of 
a Virginia law “that no man shall be 
compelled to frequent or support 
any religious worship, place, or min- 
istry whatsoever, nor shall be en- 
forced, restrained, molested, or bur- 
thened, in his body or goods, nor 
shall otherwise suffer on account of 
his religious opinions or belief; but 
that all men shall be free to profess, 
and by argument maintain, their 
opinions in matters of religion, and 
that the same shall in no wise dimin- 
ish, enlarge, or affect their civil ca- 
pacities”. 

Nearly all the states still imposed 
religious tests upon civil office hold- 
ers, from simply declaring a general 
belief in the infallibleness of the 
Bible to accepting the doctrine of 
the Trinity. (Fiske’s Essay on Madi- 
son.) 

James Bryce in The American 
Commonwealth (1901 ed.) says 
(Volume II, page 696): 

In earlier days the States were very 
far from being neutral. Those of New 
England, except Rhode Island, began 
with a sort of Puritan theocracy, and 
excluded from some civil rights per- 
sons who stood outside the religious 
community. Congregationalism was 
the ruling faith, and Roman Catholics, 
Quakers, and Baptists were treated 
with great severity. The early consti- 
stitutions of several States recognized 
what was virtually a State church .... 
In Massachusetts a tax for the support 


of the Congregationalist churches was 
imposed on all citizens not belonging 


to some other incorporated religious 
body until 1811, and religious equality 
was first fully recognized by a consti- 
tutional amendment of 1833. In Vir- 
ginia, North and South Carolina, and 
Maryland Protestant Episcopacy was 
the established form of religion till 
the Revolution .... 


In Volume I at page 439, Bryce 
says: 

Not till 1889, however, did New 
Hampshire strike out of her constitu- 
tion of 1792 a provision enabling the 
legislature to authorize towns to pro- 
vide for the support of “public Prot- 
estant teachers of piety, religion, and 
morality”. 

The First Amendment was not in- 
tended or construed in practice to 
prohibit recognition of religions or 
churches by the Federal Government 
or to set up “a wall of separation be- 
tween church and state”. 

Each house of Congress has a 
chaplain who opens each day’s pro- 
ceedings with prayer. Many state 
legislatures do the same. There are 
chaplains of various religions and 
sects in the Armed Forces. 

At both West Point and Annap- 
olis, schools wholly supported and 
controlled by the Federal Govern- 
ment, attendance at church services 
on Sunday is compulsory, by regula- 
tion, and chaplains are attached to 
each school. In the Military Acad- 
emy the cadet must attend Protes- 


tant, Catholic or Jewish services. In- 


the Naval Academy the midshipman 
must attend services on Sundays 
either at the Academy Chapel or “at 
one of the regularly established 
churches in the City of Annapolis”. 
On days other than Sunday, morn- 
ing prayers are required. 

Under federal statutes eligible 
veterans are receiving training at 
government expense for the ministry 
in denominational schools. (58 Stat. 
284-289, c. 268). 


Ambassador to Vatican 

Would Not Aid the Pope Financially 
The Supreme Court, as Justice 
Reed said in his dissenting opinion 
in the McCollum case, in several 
cases has distinguished between legis- 
lation or practices that aid religious 
bodies or schools and those that aid 
children rather than churches or 
schools. The Everson case to be dis- 
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Eustace Cullinan, Sr., was born in San 
Francisco in 1876 and has been practic- 


ing law in his native city since 1898. A 
graduate of Notre Dame and the Uni- 
versity of California Law School, he has 
served as chairman of the California Bar 
Examining Committee and for some years 
was the chief editorial writer for the San 
Francisco Bulletin. 





cussed hereinafter sanctioned the 
transportation of children to church 
schools by the state on the ground 
that it was a safety measure. Cer- 
tainly the dispatch of an ambassador 
to serve this country at the Vatican 
would not aid the Papacy financially 
or otherwise. It might be a safety 
measure. 

In Cochran v. Louisiana State 
Board of Education, 281 U.S. 370, 74 
L. ed. 913, 50 S. Ct. 335, as Justice 
Reed points out, a free textbook stat- 
ute of Louisiana was upheld on the 
ground that the books were for the 
education of the children, not to aid 
religious schools. So the National 
School Lunch Act (42 USCA 1753, 
1760) aids all children attending tax- 
exempt schools. Justice Reed cites 
also Bradfield v. Roberts, 175 US. 
291, 44 L. ed. 168, 20 S. Ct. 121, in 
which the Court held proper and not 
in aid of an establishment of religion 
the payment of money by the Fed- 
eral Government to build an addi- 
tion to a hospital, chartered by an 
order of Roman Catholic nuns, and 
operated under the auspices of the 
Roman Catholic Church. 
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For years Congress has aided by 
appropriations sectarian schools for 
Indian wards of the Government. 
The fact that this money was in later 
years derived from so-called “treaty 
funds’, and not from taxation, seems 
to be a distinction without much dif- 
ference. In Quick Bear v. Leupp, 
210 U.S. 50, 52 L. ed. 954, 28 S. Ct. 
690 (1908) where the distinction was 
made, the question was not whether 
the Constitution, but whether the 
Act of Congress of June 7, 1897, pro- 
hibited such appropriations. Chief 
Justice Fuller said of the contract 
under which the appropriation was 
made: “It is not contended that it is 
unconstitutional and it could not 
be.” 

The draft law of 1917 was upheld 
against the objection, among others, 
that by exempting ministers of re- 
ligion and theological students under 
certain conditions it is repugnant 
to the First Amendment as estab- 
lishing or interfering with religion. 
Arver v. U. S. (Selective Draft 
Cases), 245 U.S. 366, 62 L. ed. 349 
38S. Ct. 159 (1918). Jones v. Perlins, 
245 U.S. 390, 62 L. ed. 358, 38 S. Ct. 
166 (1918). 


At this point, if not earlier, the 
reader may begin to wonder what is 
the need of this long preliminary, 
spiced with illustrative instances, to 
demonstrate what appears at first 
sight, that the First Amendment, 
simple and clear as it is, means pre- 
cisely what it says and says only 
what it means, and does not create a 
“wall of separation between church 
and state”. Justice Frankfurter in his 
concurring opinion in Graves v. New 
York, 306 U.S. 466 at 491-492, 83 L. 
ed. 927 at 939, 59 S. Ct. 595 (a case 
not involving the First Amendment) 
said: 

Judicial exegesis is unavoidable with 
reference to an organic act like our 
Constitution, drawn in many _ par- 
ticulars with purposed vagueness so 
as to leave room for the unfolding fu- 
ture. But the ultimate touchstone of 
constitutionality is the Constitution 
itself and not what we have said about 
it. 

There is no “purposed vagueness” 
in the First Amendment. 

Unfortunately, Justice Frankfurter, 
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in writing about the First Amend- 
ment, has leaned much more on 
exegesis than on the ultimate touch- 
stone. He and his colleagues in what, 
in his touchstone mood, he might 
have called a thaumaturgic exegesis 
have put the text of the First 
Amendment through such a meta- 
morphosis that James Madison 
would not recognize his brain child 
under the thick judicial gloss. The 
result is that those who oppose the 
appointment of an ambassador to 
the Vatican on legal grounds seem 
to be relying on the gloss rather than 
the ultimate touchstone, which is 
the text. But even the gloss fails to 
support them. 

The general board of the National 
Council of the Churches of Christ in 
the United States, for one example, 
adopted a statement, October 31, 
1951 (eleven days after the nomina- 
tion of General Clark), protesting 
the appointment “as a threat to 
basic American principles”. The Am- 
erican Jewish Congress for another 
example, on November 19, 1951, 
adopted a resolution calling for sep- 
aration of church and state and op- 
posing appointment of an ambas- 
ador to the Vatican. 

What “basic American principles” 
would the appointment threaten? 
How is “separation of church and 
state” involved in the appointment? 
Surely the authors of these resolu- 
tions must have had in mind some 
interpretation of the First Amend- 
ment not supported by the text; 
some “basic American principles” 
distilled from the text by judicial 
scholiasts; some definition of the 
separation of church and state dif- 
ferent from the simple sentence: 
“Congress shall make no law re- 
specting an establishment of re- 
ligion, or prohibiting the free ex- 
ercise thereof.” 

If they cannot find such support in 
the opinions of the Supreme Court, 
or of the several concurring and dis- 
senting Justices in two fairly recent 
cases, they cannot find it elsewhere. 
Those two cases are Everson v. 
Board of Education 330 U.S. 3, 91 
L. ed. 717, 67 S. Ct. 504 (1946), and 
People of Illinois ex rel. McCollum 







v. Board of Education, 333 U.S. 203, 
92 L. ed. 649, 71 S. Ct. 324 (1948). 
They stretch the First Amendment 
more than any preceding or subse- 
quent cases. Hence there is no need 
in this article of going behind them 
for other instances. And in reviewing 
those cases we are interested not in 
the results but in the language of 
the various opinions as such lan- 
guage might be brought to bear on 
the legality of an embassy to the 
Vatican. 

First let us look at the Everson 
case. 

A New Jersey statute authorized 
local school districts to pay for the 
transportation of children to and 
from schools. The transportation 
service was extended to children at- 
tending Catholic parochial schools. 
This expenditure of public money 
was challenged. The Supreme Court 
held, as the New Jersey court had 
held, that this expenditure of money 
served a public purpose and that it 
did not violate the First Amend- 
ment’s prohibition against an estab- 
lishment of religion by law. The 
Court alluded to the history of re- 
ligious persecutions in Europe and 
in the American Colonies. In a foot- 
note (7) the Court remarked: “Al- 
most every colony exacted some kind 
of tax for church support.” In its 
opinion the Court said it was the 
feeling of indignation against these 
practices which found expression in 
the First Amendment, quoting lan- 
guage of Jefferson and Madison who 
led the fight against the tax in Vir- 
ginia for support of the state’s estab- 
lished church and defeated it. The 
Court in its opinion in the Everson 
case and disregarding the language 
of the First Amendment, said that 
the provisions of the First Amend- 
ment had the same objective and 
were intended to provide the same 
protection against government in- 
trusion on religious liberty as the 
famous “Virginia Bill for Religious 
Liberty”, originally written by 
Thomas Jefferson, which provided 
that “no man shall be compelled to 
frequent or support any religious 
worship, place or ministry whatso- 
ever”. (Continued on page 530) 
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The Joker in the Constitution: 


A Basis for the Welfare State 


by Thomas F. Walker + of the Virginia Bar (Wytheville) 


® Mr. Walker's thesis is that the President and Congress, following hints contained in 
Supreme Court dicta, have managed in the last twenty years to find a weakness in 
the text of the Constitution that has enabled them to nullify the basic constitutional 
concept of division of power between the Federal Government and the states. In 
provocative language, he traces the steps by which, he says, the Roosevelt and Tru- 
man Administrations seized upon judicial hints to reverse the Supreme Court's early 


holdings that the New Deal program ran afoul of the Constitution. He offers a pro- 


gram for the revival of what he considers to be a lost constitutional safeguard. 





# “The Constitution is dead”, cried 
McReynolds. 

When the Justice made that state- 
ment in the Gold Cases, he might 
as well have said, “The states have 
lost their sovereignty.” A new Amer- 
ica had been born: the mother of 
federalism, statism, collectivism, so- 
cialism, (communism?) or a welfare 
state. No matter what one calls it, 
the end is the same. Although a 
strange new interpretation of an old 
familiar charter had cost the states 
their sovereignty and the old Con- 
stitution her virtue, it was not with- 
out some verbal authority in her 
bosom. 

This is a short story about the 
new “conception” of the old docu- 
ment in her ripe old age. A new 
meaning to an old writing. A new 
nation from an old Union. An un- 
known future from a revered past. 

From 1930 to 1940 the American 
people were looking to Washington 
for help. They were more interested 
in its stabilizing help than preserv- 
ing the balance of power between 


the states and the nation. The de- 
pression had put them in need of 
faith and food. 

The states and the people them- 
selves in their distress seemed un- 
able to cope with the situation. They 
lacked the will and patience to 
stand and wait on the inertia of 
established practices and principles. 
The new Administration in 1933 did 
not want to wait for our economy to 
recuperate naturally. It was eager 
for action. So necessity invented ex- 
pediency as fast as possible; but 
there were many obstacles. 

The Constitution stood in the 
way of quick relief by the Federal 
Government. A plausible excuse 
had to be found within the Consti- 
tution to satisfy the ordained inter- 
preters of it. Without war no excuse 
outside the Constitution was accept- 
able to the Supreme Court, which 
had regarded itself as an umpire in 
the duel between the states and the 
Federal Government. 

And so it came to pass the im- 
mortal document had to be recon- 


strued if a dominant power was to 
be established at the national capi- 
tal and the Republic—a common- 
wealth of sovereign states—converted 
into a welfare state of exclusive 
sovereignty. 

The accomplishment of this ren- 
naissance is the story here. 

Some one had to discover a joker 
in the Constitution. Have the states 
lost their sovereignty in the new dis- 
covery? 


First Joker 

Fails 

The first joker the New Deal pro- 
duced was the Preamble to the Con- 
stitution and the flirtatious phrase 
general welfare. This centuries old 
abstraction, in the original Articles 
of Confederation, was carried into 
the Constitution: “We, the people 
of the United States, in order to... 
promote the general welfare . . . do 
ordain and establish this Constitu- 
tion for the United States of Amer- 
ica.” 

The NRA sought to use it: “to 
provide for the general welfare by 
promoting the organization of in- 
dustry”. It related to local indus- 
tries of all sorts. It was to be en- 
forced by penal statutes. It gave 
legislative powers to the Chief Ex- 
ecutive and his agents to regulate 
local business in all the states. 

The nine old men were misjudged. 
Hadn’t they said in Jacobson’s Case, 
197 U.S. 11, that the Preamble in- 
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dicated the general purpose of the 
Constitution, but that it never had 
been regarded as the source of any 
substantive power? “Such powers em- 
brace only those expressly conferred 
to it in the body of the Constitution 
and such as may be inferred from 
those granted.” 

So they had to say again in the 
NRA opinion: “These powers of the 
national government are limited by 
the constitutional grants. Those who 
act under these grants are not at 
liberty to transcend the imposed 
limits because they think that more 
or different power is needed.” 

The NRA invoked no element of 
any congressional power derived 
from an express or implied grant. 
It was a fireside invasion of state 
sovereignty. Congress had no power 
to regulate wages and hours in local 
business. That was reserved to the 
states. Besides, the act vested in the 
President and his subordinates law- 
making authority. 

Thus the first joker failed. 


Tax Clause Provides 

Second Joker 

Congress and the Executive Depart- 
ment then realized that they had to 
find their jokers within the granted 
powers. Not in the Preamble. In the 
unfathomed caves of the tax clause 
they discovered this precious jewel. 

“Congress shall have power to lay 
and collect taxes, duties, imposts, 
and excises, to pay the debts and 
provide for the common defense and 
general welfare of the United 
States.” 

About as harmless looking as the 
Preamble, perhaps; but what a 
national gem! The United States had 
no inherent sovereignty. None was 
to the nation born. It was confined 
to those powers granted to it within 
the Constitution by the several states. 
Ali other sovereignty belonged and 
still belongs to the states. 

There is the hourglass of relative 
powers. The more the one, the less 
the other. A tug of war. The Consti- 
tution, Article I, Section 8, fixes the 
scope of authority the states gave to 
the Union. They kept the balance 
for themselves. The Tenth Amend- 
ment: “The Powers not delegated to 
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the United States, by the Constitu- 
tion, are reserved to the States, re- 
spectively, or to the people.” 

Passing unconstitutional laws may 
be expected of legislative bodies. 
But congressional acts must also pass 
the Supreme Court if challenged. 
Article 3, Section 2, authorizes the 
Court to review such acts. They are 
unconstitutional if the Supreme 
Court says they are. The voice of the 
Court is the law of the land. 

The states surrendered—deeded as 
it were—to Congress the power to tax 
the people for certain purposes, to 
control finances and currency and 
interstate commerce, the mail and 
patents, and to maintain armies and 
a navy and declare war, and, if 
necessary, call out the militia, and 
to control the seat of government— 
the District of Columbia. 

The sort of central government 
contemplated by the states is ap- 
parent from the nature of the enu- 
merated powers. But the framers 
added a corollary power, called the 
sweeping power, to enable Congress 
to pass all other laws necessary and 
proper for carrying those specifically 
granted into effect. This was no ad- 
ditional or different power. Only 
those specifically granted could, un- 
der this auxiliary authority, be put 
into effect or exercised by the na- 
tional Government. 

Is it not pretty bewildering, then, 
to contemplate the expanse of pow- 
er claimed by the national Govern- 
ment under the tax clause to pro- 
vide for the general welfare of the 
nation and the people? It was in 
bewilderment that the New Deal 
sought the real joker within the 
granted powers. A new Constitution 
came, Phoenix-like, out of the old 
and left the sovereignty of the states 
like a dried cocoon. 

When the AAA was attacked the 
Supreme Court could not dismiss it 
as a childish attempt to invoke the 
Preamble as a source of power or as 
an obvious delegation of legislative 
power to the Chief Executive. It 
was compelled to construe the tax 
clause (not merely define the word 
tax) after evading the issue for 150 
years. 





The Government argued with 
much force but less conviction that 
“Congress has the broad and ample 
power to lay and collect taxes and 
provide for the general welfare.” 
This time it was relying on a 
granted power. “There is neither 
time nor need to amend; the tax 
clause provides the specific power 
we must have.” 

By a system of bonuses and fines, 
the AAA was foisted on the people 
by the Federal Government's execu- 
tive and legislative agents. Six to 
three, the Court foisted it off again 
as unconstitutional. 


In short, the Department of Agri- 
culture was empowered to hire 
farmers to reduce crops and live- 
stock and to fine them for refusal to 
do so. It was doing this thing with 
taxes collected from the public. It 
was an effort to control agriculture. 
But where in the immortal docu- 
ment—the deed from the states—was 
there even a mention of agriculture? 
Undoubtedly agriculture had been 
reserved by the states to themselves. 


Second Agriculture Act 

Challenges the Court 

The Federal Government lost the 
trick; but it learned to play the joker 
it had found. It refused to quit and 
proceeded to pass the second agri- 
culture act: a challenge to the Court 
and the states. Congress took the 
hint contained in Justice Roberts’ 
decision and in Justice Stone’s dis- 
sent to the effect that it could tax 
and spend for the general welfare if 
it refrained from forceful regula- 
tion. Hadn’t Roberts said, “If the 
expenditure is for a national public 
purpose, that purpose would not be 
thwarted because the payment is 
on condition”? Thus a soil con- 
servation or crop control act with 
more inducement and less punish- 
ment was passed. This was so de- 
spite the fact that agriculture had 
been reserved to the states. This was 
more than regulation. This was con- 
trol of the purse strings. And the 
Tenth Amendment virtually gave 
up the ghost. What remained pecul- 
iar to the states? What now was for- 
bidden ground? That is the great 
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question here. 

Whether the Court erred or not 
depends entirely on the interpreta- 
tion of the tax clause. What does it 
really mean? What does it honestly 
delegate to the Federal Govern- 
ment? These questions arise: 

1. Can the Federal Government 
by general laws provide for the gen- 
eral welfare? No! The answer, not 
too firm and generally ignored, is in 
the Butler case. 


2. Can the Federal Government 
provide for the general welfare by 
the expenditure of revenue? Yes. 
But by the expenditure of revenue 
only. Not by general laws. The 
expenditure also must be for the 
support of the government, within 
the scope of the Constitution, or for 
a national public purpose. These 
three phrases mean the same thing. 
But they can mean anything from 
nothing to the ultimate thule. The 
word tax is no longer a mere exac- 
tion for the support of the govern- 
ment; because the support of the 
government is no longer the scope 
of the old Constitution, but is the 
scope of the new Constitution. And 
now both the word tax and the three 
phrases are as broad as the general 
welfare of the United States. Their 
old meanings have been swallowed 
up in the new interpretation. Rev- 
enue may now be collected and spent 
at congressional will on all matters 
not reserved to the states. 


3. Can the Federal Government 
provide for the general welfare by 
supporting agriculture with federal 
revenue? Agriculture is reserved to 
the states?) The amazing answer is 
both yes and no. Under the Butler 
decision it is both reserved to the 
states for regulation and committed 
to federal care for assistance. The 
reservation becomes a federal hunt- 
ing ground. Reserved to the states, 
it is within the reach of federal 
help. We see at last that it was a 
power—and not a thing—that was 
reserved to the states by the Tenth 
Amendment. This is deduced from 
the decisions of the High Court. 

If this distinction is sound, edu- 
cation, manufacture, mining, retail- 
ing and even the professions are 


within the grasp of the Federal Gov- 
ernment. These things, they say, 
were not reserved. Only the powers 
to regulate them! 

4. Can the Federal Government 
regulate or only assist these fields 
reserved to the states for control and 
granted to the United States by the 
same immortal document for assist- 
ance? It can’t regulate them under 
the title “regulation”, but it can 
regulate them under the title “as- 
sistance”. The purse is more power- 
ful than punishment. The power to 
regulate was reserved to the states, 
but the subject matter is common 
ground, according to the Court. 

5. What then is the scope of fed- 
eral authority? The answer is, the 
extent of federal exercise of power. 
Seen in the opposite direction, is it 
unconditional surrender by the 
states? 

The tax clause filled the bosom of 
the people with terror when first 
proposed. Pinckney, of South Caro- 
lina, proposed: “Congress shall have 
power to lay and collect taxes, du- 
ties, imposts, and excises.” Unlim- 
ited, it was dreaded and defeated. 

As first drawn the tax clause read: 
“The Federal legislature shall have 
power to create a treasury; they 
shall have power to lay and collect 
taxes, duties, imposts and excises; 
to pay the debts and provide for the 
common defense and general wel- 
fare of the United States.” 


Tax Clause Is Capable 

of Many Constructions 

This draft may have given the Con- 
gress a broad and ample power to 
provide generally—not merely by tax- 
ation—for the general welfare. Not 
likely, however, as it was tied and 
subordinate to the tax power. But 
as punctuated, it was or seemed to 
be a general and unrestrained power 
to provide for the general welfare. 
If so, all other clauses were useless. 
This draft was altered in both lan- 
guage and punctuation. But it re- 
mained, as finally worded, subject to 
many constructions. 


THREE Power VIEW 


Congress shall have power (1) 
to lay and collect taxes, (2) to pay 
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the debts, and (3) provide for the 
common defense and general wel- 
fare of the United States. The pos- 
sibility of this construction was 
known and debated in colonial days, 
especially by Patrick Henry, who, 
for that and other reasons, opposed 
its ratification. President Roose- 
velt endorsed this interpretation in 
his speech at Charlotte, North Caro- 
lina, about fourteen or fifteen years 
ago. He asserted, “Congress has the 
ample broad powers to lay and col- 
lect taxes and provide for the gen- 
eral welfare.” Congress has the power 
to lay and collect taxes to provide 
for the general welfare. No court 
ever gave serious consideration to 
this three-power view. Sentence 
structure practically forbids; al- 
though it is possible. 

“And” for “to” is the difference 
between a parliament and a repub- 
lic or a benevolent government. 


Two Power VIEW 
Congress shall have power (1) to 
lay and collect taxes to pay debts; 
(2) provide for the common defense 
and general welfare of the United 
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States. This construction is little 
different from the Three Power 
View. And subject to the same 
structural vice. 

The framers of the Constitution 
would not have hidden a charter of 
unlimited sovereignty in the middle 
of the tax clause, behind the simple 
power to lay and collect taxes to 
pay debts, and gone on in the very 
same clause to enumerate definite 
and specific inferior powers in the 
same article. Surely a charter of com- 
plete sovereignty was entitled to the 
dignity of a separate paragraph. Par- 
ticularly so when it would have 
made all the other powers mere sur- 
plusage. Such power would make a 
parliament of Congress, strip the 
states of their sovereignty, the people 
of their inalienable rights, leave 
nothing reserved to the states, and 
dry them completely up. 


ONE POWER VIEW 


Congress shall have power to lay 
and collect taxes to pay the debts 
and provide for the common defense 
and general welfare of the United 
States. The semicolon after the word 
taxes disappeared in the accepted 
draft. In some texts there is not even 
a comma after taxes. Other texts 
retain the comma. But the Court has 
held repeatedly that this is a tax 
clause, a revenue act; and that the 
power to pay the debts and provide 
for the common defense and general 
welfare depends entirely on the tax 
power. In other words Congress has 
the power to lay and collect taxes for 
the purposes set out in the infinitive 
phrase following the power to lay 
and collect taxes. And taxes are 
revenue only. And for the support of 
the government only. 

This is a mere tax power to enable 
the Union, a mere creature of the 
states, to levy and collect its own 
revenue, instead of calling on the 
states for contributions. But Con- 
gress can exercise this power for 
three purposes only; namely, the 
debts, the common defense and the 
general welfare of the United States. 
So we have, instead of an ample 
broad power to provide for the gen- 
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eval welfare, merely the right to tax 
to provide for the general welfare, 
a limited tax power. And that with- 
in the scope of the Constitution and 


the true meaning of the word “tax”. 


Framers Limited 

Federal Tax Power 

It was a jealous fear that caused the 
framers of the Constitution to limit 
the tax power. But they used the 
most unfortunate language possible. 
These abstractions, which they 
deemed limitations, have turned out 
to be flexibilities, which searching 
and grasping intellects can expand 
into boundless authority. This would 
not be so, had the framers added to 
the clause “as confined to the other, 
enumerated powers”, or “as confined 
to the scope of the Constitution”. 
or even the one word “government”: 
or somehow made it clear whether 
their words referred to the thirteen 
states, jointly and severally, knitted 
together loosely for common defense 
and general welfare into a union, or 
to the United States as one state, one 
nation, one sovereign, one empire. 
by the new name United States. But, 
since the framers did not do so, thev 
left the tax clause, if the document 
is detached from the history of it. 
subject to at least five other minor 
logical interpretations. 


RESTRICTIVE VIEW OF GENERAL 
WELFARE 


Madison and others contended 
that the phrase general welfare was 
a reference only to the other powers 
delegated in Article 1, Section 8. 
They were the scope of the Constitu- 
tion. Debts, defense and welfare were 
a brief abstraction to cover the 
limited sovereignty of the Federal 
Government without detailed repe- 
tition. The tax clause was a mere 
purse to finance and enforce the 
other seventeen powers. These three 
abstractions were added to the tax 
power, not to enlarge it, but to con- 
fine it to the other definite powers. 
This was a tight construction. It was 
doubtless originally so intended. 


THE Most RapicaL VIEW 


The advocates of this view con- 





tend that the tax clause confers upon 
Congress the absolute right to levy 
and collect taxes to make any pro- 
vision it sees fit, for the general 
welfare of the United States. Gen- 
eral welfare speaks for itself, names 
its own ends, is its own excuse for 
being, and is not a reference to other 
congressional powers or the other 
parts of the Constitution at all. This 
power is not confined to any scope. 
It speaks for itself and means what 
it says. Debts, common defense and 
general welfare are themselves a 
large part of the scope of this power. 

This concentrates in Congress full 
and unreserved authority to exercise 
the taxing power—the first of seven- 
teen definite powers—in relation to 
any subject matter in existence, agri- 
culture, business, industry, finance, 
manufacture, education, domestic 
affairs and every other imaginable 
local matter, so long as Congress is 
of the opinion it is exerting the 
power to provide for the general wel- 
fare. 

It is not only the power to spend 
in aid of them, but permits, by 
means of taxation, their absolute 
regulation by the Federal Govern- 
ment. Of this the first AAA was an 
example. It was logically contended 
that calling the words general wel- 
fare a reference to the other powers 
or, scope of the Constitution, reduced 
them to mere tautology in violation 
of the established rules of construc- 
tion. Thus the Federal Government 
had the right to control and regulate 
agriculture (and if agriculture, ed- 
ucation, domestic relations, intra- 
state commerce, etc.) by means of 
taxation. Is not the tax clause ex- 
press authority in the Constitution 
for doing so? 


This may seem absurd in the light 
of history. But it is logical and it is 
in the Constitution. The Court re- 
pudiated it in the AAA opinion six 
to three. But Justice Roberts in his 
opinion and Justice Stone in his 
dissenting opinion pointed the way 
to a compromise. This compromise 
is a more indirect regulation. You 
can catch more flies with honey 


(Continued on page 532) 
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On the Selection and Keeping of Apples: 





Some Observations on the Tax Scandals 


by Edgar J. Goodrich - of the District of Columbia Bar 


® Recent revelations of corruption in the highest echelons of the heretofore unimpeach- 


able Bureau of Internal Revenue and Tax Division of the Department of Justice roused 


the nation. Connivance and bribery in the federal tax bureaus have undermined 


citizens’ confidence in government and possibly have even endangered the tax 


structure itself. In this article, Mr. Goodrich discusses a third result, the lowering of 


the morale and efficiency of the vast majority of honest, faithful government workers 


charged with the duty of assessing and collecting our federal taxes. Mr. Goodrich 


holds that this may be more disastrous than any effect the news of corruption may 


have upon the citizenry as a whole. 





= When I was a boy, Dad used to 
put down a barrel of apples each fall. 
They were carefully selected, care- 
fully packed. At regular intervals, 
Mother, with the help of any of us 
children she could catch, would in- 
spect all the apples and remove any 
which seemed to be getting spotty. 
Sometimes a hidden worm caused 
the trouble; sometimes a_ bruise; 
sometimes soft weather. But there 
were very few bad apples, and once 
removed, they couldn’t hurt the 
others. Consequently, every year we 
had nearly a full barrel of tough- 
cored, firm-fleshed fruit which gave 
a very satisfactory performance in 
pie and sauce and were good munch- 
ers with the Sunday night popcorn 
before the fireplace. 


Men and women react a lot like 
apples and need much the same kind 
of care and attention, whether em- 
ployed in private professional or 
commercial enterprise or govern- 
ment service. The vast majority of 
them are good apples—that’s beyond 


disputing with one who has had con- 
tacts with thousands of them over 
the years. But the good apples in the 
government service are being badly 
bruised just now through the spec- 
tacular and much-publicized remov- 
al of some spotty ones. Or, to change 
the metaphor, the same broad brush 
with which the press is slapping the 
suspected offenders is tarring also 
the thousands of decent, devoted, 
public servants in the rank and file 
who are doing their jobs capably 
and honestly. That hurts them im- 
measurably and that hurts immeas- 
urably you and me, and every pri- 
vate citizen because it breaks down 
the administration of government. 

Let’s look at the situation at 
press-time. 


Tax Division and Bureau 

Are Target Centers 

So far, the Tax Division of the 
Department of Justice and the Bu- 
reau of Internal Revenue have been 
high-lighted in the reports of inves- 
tigations, chiefly those of the King 


Committee. The street rumors say 
the unsavory revelations have just 
begun, not only as to those two 
organizations, but as to many other 
administrative bodies and wartime 
agencies. That may be so, but let’s 
wait for the evidence. 

The public has been bombarded 
with cries of corruption, collusion 
and cynicism amongst officials, of 
the bribe and the fix in high places. 
So far the evidence has disclosed 
colorful stories of free airplane trips, 
discounted purchases, free hotel ac- 
commodations, “‘side-businesses” car- 
ried on by a few key men, and their 
companionship with influence-ped- 
dlers and other artists of the “fast 
buck”. Those things are wrong of 
course: they shouldn’t have been 
done. But, except in a couple of 
cases, there has been no showing as 
yet that there has been “money” 
dishonesty. The petty graft so far 
disclosed is not sufficient to justify 
impressing upon the public that the 
Department of Justice is no longer 
enforcing the laws and that.the Bu- 
reau of Internal Revenue is “scandal- 
ridden”. It does justify deep con- 
tempt for the stupidity of the few 
who, for some tawdry trifles, have 
brought disgrace upon themselves 
and, far, far worse, upon thousands 
of loyal, honest workers. 

If there is a mess, it should be 
cleaned up, of course. If evil has 
been done, the offenders should be 
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punished as severely as possible for 
betrayal of a public trust. Every 
honest person wants that. 


And no one desires that more fer- 
vently than the career people in the 
organizations under fire—the second, 
third and fourth chair boys who do 
the work, who tote the load, year in 
and year out—and for hundreds of 
them that load demands much night 
and week-end work without addi- 
tional compensation. They are the 
fellows who keep the wheels turn- 
ing, the grist grinding; they carry 
on the business of the Government 
and nothing is more bitter to them 
than to witness, or suspect, the im- 
proper by-passing, overruling, or 
pigeon-holing of their honestly con- 
ceived recommendations for the dis- 
position of their cases, whether for 
settlement or trial. There’s been 
evidence of that and it’s a serious 
charge; and I venture that anyone 
proved guilty of such actions will 
be despised by the rank and file with 
a deep and abiding hatred. It is 
most unfortunate that this attitude 
of the great majority of these em- 
ployees has not been brought widely 
and convincingly to public atten- 
tion. 


It’s most unfortunate, too, that 
the publicity attendant upon the 
proceedings of the King Committee— 
the vital importance of whose work 
I have no desire to discount—was 
not handled with better judgment 
and discretion. Some people were 
disgraced and the finger of scorn 
was pointed at two important and 
hard-working administrative bodies 
because of the publicity given to un- 
proved accusations coming from 
questionable sources. That's bad, 
but even worse is the fact that the 
entire system of federal tax admin- 
istration has been endangered. That 
danger arises, first, from a sharp 
and increasing loss of faith by the 
general public in the basic soundness 
of the federal tax system and the 
honesty of the people who admin- 
ister it; and second, from a sharp and 
increasing loss of morale amongst the 
thousands of employees of the Bu- 
reau of Internal Revenue through- 
out the country and those in the Tax 
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Division of the Department of Jus- 
tice. 


Tax Administration 

Is Slowing Down 

That those results have occurred 
cannot be denied. Public faith and 
individual courage can be restored, 
of course, and will be, in part at 
least, by organizational and pro- 
cedural reforms currently being con- 
sidered. But that takes time and 
effort. Meantime, the feeling is grow- 
ing that tax administration is slow- 
ing down, if not breaking down, that 
government people, from revenue 
agents in the field to conferees and 
attorneys on the higher levels in 
the Bureau and Division have be- 
come reluctant to settle tax con- 
troversies for fear of possible future 
censure for not having insisted upon 
the maximum amount of tax which 
theoretically could be asserted in 
any given case. As a result, matters 
that formerly would have been com- 
promised on their merits, on a basis 
satisfactory both to the Government 
and the taxpayer, are now being 
“passed along” to higher levels; and 
unhappily, there too the tendency is 
increasing to refuse to assume ap- 
propriate responsibilities and instead 
to pass the cases along to the courts. 
If those tendencies continue and 
increase, the result is inevitable—a 
welter of litigation which will swamp 
the courts and immeasurably delay 
determination of the rights of the 
Government and its taxpayers and 
the collection of the revenue. 


Let me give you some examples » 


of what I’m talking about: forgive 
the personal references, but these are 
experiences I’ve had since the “tax 
scandals” broke: 


A revenue agent came to our office 
to check the return of a taxpayer 
whose records we keep. I gave him 
the records and a place to work and 
from time to time answered ques- 
tions which arose. He worked 
quickly and well, and completed his 
examination, making some minor 
adjustments. As he prepared to leave 
he said: “I want to thank you for 
being courteous to me.” I asked, 
“Why shouldn’t I be courteous to 


you?” He replied, “Well, maybe you 
should, but a lot of people aren’t 
any more.” 

I sat him down and got his story. 
It was one of complete discourage- 
ment. People actually were rude to 
him, he told me; they sneered at 
him as one of “that gang of crooks 
in the Revenue”. He’s looking for 
another job. 

Again: after several months of 
work and discussions I left a con- 
ference with appropriate Bureau 
people with the tacit understanding 
that we had arrived at a basis of 
settlement for a case pending trial 
before the Tax Court. I promptly 
wrote out the settlement offer and 
sent it in. I’ve since received word 
there will be no settlement. 

Another: I’ve recently been in the 
trial of a tax case in a District Court. 
Along in the second day when the 
case was shaping up I said to my 
opponent during recess, “I think 
you’ve chosen a bad case to try.” 
He replied, “The odds may be in 
your favor, but what can I do?” | 
said, “Well, maybe our settlement 
offer is still open.” He grinned and 
shook his head. “You know I can’t 
settle a case these days”, he said. 

Lastly: I recently had a conver- 
sation with an old friend in the 
Bureau who has long held an im- 
portant post there, staying on past 
retirement time as he was requested 
to do because he was needed. He 
told me, “I don’t have to stay here 
and take this stuff; I’m getting out.” 
He has, and the service has lost a 
good man. 


What Caused 

the Situation? 

What gives rise to this situation in 
which charges of graft are flung in- 
discriminately and wholesale, in 
which it is declared, without cita- 
tion of chapter and verse, “that the 
Government'’s tax collection agencies 
are honeycombed with corrupt of- 
ficials’”’? 

Nobody knows the whole answer 
of course, but I offer these obser- 
vations, all of which have been la- 
bored in the public prints. 

(1) We’ve had a spell of soft 
weather. 
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We're living in a most difficult 
and trying time, and some of the 
moral fibers have worn out or de- 
cayed. The ancient standards of 
ethics and conduct have been whit- 
tled at or by-passed. Individual dis- 
honesty has become less rare, with 
a resultant increase in institutional 
and organizational dishonesty. “We 
need to return to the old Gods.” 


(2) The best apples have not al- 
ways been chosen; some recent 
selections have not had the core 
required to last through the winter. 

A recent editorial summed up that 
charge about like this: “Key posi- 
tions have been filled with second- 
rate men who, naturally chose as 
their assistants third-rate men; hence 
the mediocrity of governmental ad- 
ministration.” 

(3) The apples haven’t been ex- 
amined frequently enough. 

I blame this in part upon the 
decentralization process which be- 
gan in 1938. Before that time tax 
administration was carried on by a 
closely knit organization with es- 
tablished checks, double-checks and 
balances. The system made it easy 
for the honest to stay honest, and 
dificult for those inclined other- 
wise to indulge. There is much 
merit to a paraphrase of the old 
prayer—“Leave us not in tempta- 
tion.” 

During the discussions preceding 
the decentralization movement many 
well-advised people regretted the 
policy and said so. They feared it 
would weaken the controls which 
fixed responsibility in the processing 
of tax controversies and collections. 
They feared particularly the exten- 
sion of power and administrative re- 
sponsibilities to collectors who, 
notoriously, have always been ap- 
pointed for their political usefulness 
and not for their knowledge of tax- 
ation or their standards of ethics. 
While, in name, the collectors have 
been a part of the Bureau, they 
have never been on the first team, 
nor given the training, discipline 
and supervision which the varsity 
gets. They’ve always let holes in the 
line. 


(4) There’s a big crop of worms. 


There has been a steady increase 
in rumors of the possibilities for 
“fixing” tax troubles, either at the 
lowest or the highest levels. As in 
adultery, it takes two to make a fix, 
and the worms are the dishonest 
practitioners who get into the ap- 
ples. That they will be caught up 
and punished no one desires more 
fervently than the ethical practi- 
tioners who present their cases on 
their merits, putting their cards on 
top of the table, but who have to 
compete with the jacklegs. 


What's To Be Done 
About the Matter? 


If the grave injustice to thousands of 
devoted employees who are render- 
ing competent service to their Gov- 
ernment and its taxpayers is to be 
alleviated and if the dangers flowing 
from that injustice are to be abated, 
certain fundamentals must be re- 
membered by the King Committee 
and learned by the public. 

In the first place, it must be real- 
ized that few problems arising under 
the Internal Revenue Code can be 
answered categorically and without 
question, one way or the other. 

Secondly, that the compromise of 
such disputes is an established, in- 
tegral and indispensable part of our 
system of tax administration. 

Thirdly, that without the instru- 
ment of a settlement procedure the 
expense of administration to the 
Government would be prohibitive, 
because the Bureau, the Department 
of Justice, and the federal judicial 
system would not be able to handle 
the tremendous amount of litigation 
which would inevitably follow. 

Also it should be made abundantly 
clear that the extensive procedures 
of review in both the Bureau and the 
Department, affording ample oppor- 
tunity for taxpayers and their repre- 
sentatives to argue and reargue the 
merits of their cases, are designed to 
insure the soundness—from both 


points of view—of the recommenda- 
tions made by the examining officer 
in his initial report. 

But this system of compromise and 
review requires a clear understand- 
ing of their respective functions not 
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only by taxpayers and their repre- 
sentatives, but also by the Govern- 
ment’s representatives. If the latter 
are to do their job well—if they are 
to perform their primary function 
of determining, in the exercise of 
their honest judgment, the correct 
amount of tax due (which is some- 
thing quite different from collect- 
ing the maximum amount of tax 
theoretically assertable)—if they are 
to serve their Government and the 
taxpaying American public well, 
they must be free from apprehen- 
sion of a possible future examination 
of their work based on something 
other than a detailed knowledge of 
the specific tax considerations in- 
volved. They cannot adequately and 
effectively exercise their discretion 
in negotiations looking toward the 
possible resolution of tax cases with- 
out trial, if they have to be con- 
cerned with how the written record 
might look, some years later, to a 
congressional or other investigator 
uninformed as to the facts. Their 
sole concern must be, as it always 
has been—the exercise of their hon- 
est judgment. Mistakes? Certainly; 
only dead men make no mistakes. 
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But no one should be damned for 
exercising honest judgment. 

Unhappily, the publicity attend- 
ant upon the King Committee’s ac- 
tivities is tending to give the words 
“compromise” and “settlement” a 
stigma of impropriety or even ille- 
gality. For example, the impression 
is being created that it is wrong, 
and conduct unbefitting a lawyer, 
for a representative of a taxpayer 
agaimst whom criminal prosecution 
was under consideration, to confer 
with appropriate officials of the Bu- 
reau or the Department of Justice 
for the purpose of convincing those 
government representatives that the 
merits of the case did not warrant 
such actien. Surely the mere fact 
that criminal prosecution—or any 
other action—has been recommended 
by one or more persons in the chain 
of tax administration does not ipso 
facto mean that such action is cor- 
rect, essential, or even desirable to a 
sound system of tax collection. 
Surely there is good sense in the 
careful and extensive procedures of 
review by attorneys in the Bureau 
and in the Department in all cases, 
civil and criminal. Yet the exercise 
by tax counsel of an important part 
of his function now runs the risk of 
being looked upon as synonomous 
with an effort to effectuate the so- 
called “fix”. The difference is not 
even a fine one, but it is in danger 
of being obliterated entirely. 


Problem Is Most Serious 

in Civil Tax Liabilities 

The situation in cases involving po- 
tential criminal prosecution is cur- 
rently stealing the headlines. But 
the problem is infinitely more seri- 
ous in connection with civil tax 
liabilities. That is the area which 
produces all but a small portion of 
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tax revenue and which consumes by 
far the greatest portion of the time 
and effort of those actively involved 
in tax matters. 

If the present publicity is an in- 
evitable by-product of the current 
investigation, then everything pos- 
sible must be done to minimize its 
impact upon the many thousands of 
honest employees. Certainly, that 
can be done without hampering an 
investigation designed to weed out 
of organizations as large and as far- 
flung as the Bureau and the Depart- 
ment, those few undesirable per- 
sons—those few rotten apples—which 
human experience teaches will in- 
evitably be found in any group. 
(Incidentally, in my own experience 
of nearly thirty years of representing 
taxpayers before all echelons of the 
Bureau of Internal Revenue and the 
Department of Justice I have never 
encountered the slightest invitation 
to dishonesty, nor have I seen what 
the press is currently characterizing 
as “improper conduct”’.) 

I offer these suggestions: 

(1) Every investigating committee 
should take particular pains to in- 
form the public that any disclosures 
of malfeasance on the part of some 
Bureau and Department employees 
are not to be taken as a broad in- 
dictment of all employees, and that 
the existing system of tax collection 
and administration is inherently 
sound and its over-all operation 
proper and honest. Such an an- 
nouncement should stress the fact 
that the compromise of a pending 
tax controversy does not by any 
means connote impropriety; that 
compromise on the merits of such 
questions is an integral, necessary 
and desirable part of our system of 
tax administration. 

(2) Every investigating committee 


should publicly assure the employees 
of the Bureau of Internal Revenue 
and the Department of Justice that 
no reflections are intended to be cast 


upon them as a group, and that Con- 
gress and the American people ex- 
pect of them the continued exercise 
of their honest judgment and discre- 
tion in the performance of their vital 
duties in connection with the ef- 
fective administration of our fiscal 
system. 

(3) Every investigating committee 
should screen carefully and in ad- 
vance the testimony it is to hear. If 
that testimony charges any official 
with misconduct the hearing should 
be closed and the accused given op- 
portunity, also in closed hearing, to 
defend himself. In other words, an 
inquiry into wrong, corruption or 
impropriety should not be public. 
It should be conducted like a grand 
jury proceeding, for no man should 
be made to suffer in his standing and 
reputation except upon fair trial. 

(4) A ban should be placed on 
the term “bureaucrat” and an edu- 
cational movement should be car- 
ried out on broad lines to make 
people realize anew that public serv- 
ice is a high calling. Young men and 
women should be reassured that a 
life devoted to service to the govern- 
ment is a useful, worthy and patri- 
otic career. Our Government can be 
only as good as the people who ad- 
minister its laws and functions—the 
better they are, the better it is—and 
the public should keep that fact al- 
ways in mind. 

Meantime, friends in the Federal 
service, don’t be disheartened by 
the discovery of a few rotten apples. 
Carry on your tasks with courage 
and confidence, for the great bulk of 
apples in the barrel are sound and 
good. 
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Why the Law Is Fascinating: 





One Lawyer's Philosophy About His Profession 


by Peter H. Holme - of the Colorado Bar (Denver) 


® This is not a “practical” article. It does not deal with cases or statutes or legal 


problems. Mr. Holme is not advancing a solution for one of the problems of the 


profession or arguing the merits of a theory or a pending bill. Because lawyers 


deal with controversy, laymen in general and even lawyers think of the profession 


in terms of partisanship and advocacy, and many of the articles in this Journal 


naturally are concerned with controversial issues and many of them seek reform 


of one sort and another. Mr. Holme looks at the profession from another point 


of view and here, writing of his own personal philosophy, he sees the lawyer as 


the peacemaker who settles the strife of his fellow men and thus earns their 


gratitude and his own satisfaction. 





®* Within the past year former 
President Hopkins of Dartmouth 
College wrote me a letter, in which 
the following sentence appeared: 
On the subject of the way in which 
one arrives at valuable conclusions, I 
long ago became convinced that for 
myself at least the sure way of arriv- 
ing at knowledge was to drop queries 
into my subconscious mind and I for- 
get them, letting the mental processes 
of a conclusion formulate themselves 
and blossom at their own sweet will 
and in their own good time. 
thoughtful people have 
doubtless had this same experience 
without being able clearly to define 
it or so beautifully to express it. 
On waking in the middle of the 
night many of us have had flashes 
that have seemed almost like visions, 
inspirations, or the sudden dawning 
of truth. In the experience of the 
writer these very occasional events 
have occurred while he has been 
engaged in the prosaic occupation of 
using his morning razor. 
I had been doing more or less 
thoughtful reading for fifty or more 


Many 


years when in this fashion I sudden- 
ly discovered my own motive for 
reading. Ask yourself the question: 
“Why do I read?” I find that few 
persons have so examined them- 
selves. Do not be satisfied by the 
commonest answer “I read for pleas- 
ure” or the terrible answer “I read 
to kill time.” A little deliberation 
will yield a better and truer re- 
sponse, and if you once get that re- 
sponse I suspect that your reading 
thereafter will have in it much more 
point than it previously had. 

For long years a substantial num- 
ber of the oncoming generations 
have been deeply concerned in the 
matter of selecting their vocations. If 
these selections have not been pre- 
determined for them by the con- 
ditions and influences under which 


they have been reared, it may be 
fairly assumed that the right-think- 
ing young person, feeling that he has 
a real freedom of choice, desires to 
select a calling or an occupation 
which will enable him to provide 


not only for the more sordid essen- 
tials of life, but also for a life of 
definite usefulness to his generation. 
All are seeking for the good life. 
Many want the useful life. 

In the development of our scheme 
of so-called higher education increas- 
ing numbers of young people are 
giving serious thought to this mat- 
ter of selection in advance of making 
a definite plunge. The inevitable 
period of groping—inevitable for 
those who are not peculiarly gifted— 
seems to be starting earlier than it 
did fifty years ago. The young people 
seem to be more conscious of the 
desirability of emerging from this 
spell of uncertainty in time to make 
the most of the possibilities of train- 
ing so generally open to them in 
these days. So we hear more than we 
used to hear of premedical studies, 
prelaw studies, preprofessional and 
prevocational training of all sorts. 

Man from the very beginning has 
sought to peer through the veil that 
hides the future. He has an instinc- 
tive longing for the things that make 
for security. He longs for the things 
he can count on. He has these long- 
ings despite his knowledge that all 
he can definitely count on is cease- 
less flux and change. We want 
planned economies. Today we hear 
more and more of city planning. 
This is all human and natural, and 
to some extent it seems to work. We 
cannot let the fact that it is often 
futile make us improvident or thrift- 
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less. We know we can get some- 
where with planning and its benefits, 
even though often temporary, can- 
not be ignored. 

Narrowing our thoughts to the 
problem of the selection of a pro- 
fession among the vast number of 
vocations open to youth and still 
further narrowing these thoughts to 
the three professions broadly desig- 
nated as those of engineering, medi- 
cine and law, some helpful sugges- 
tions possibly may be made. 


Engineers Are 

the True Pioneers 

The engineers have come to be, and 
possibly they have always been, our 
true pioneers. They are the workers 
whose real objective has been the ad- 
justing of the world in which we 
live to the needs of human beings. 
They have been constantly engaged 
in the task of creating out of the 
physical world conditions which will 
benefit mankind and effect adjust- 
ments between it and the unsympa- 
thetic material world in which man- 
kind is placed. Look where you will, 
whether it be at the building of 
bridges or railroads or docks or 
skyscrapers, whether it be at the 
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great reclamation projects, the vast 
fields of electrical development, or 
the apparently endless means for aid- 
ing human communication, or the 
wide domain of chemistry, you will 
find the engineer’s job concerns it- 
self with making human life a bet- 
ter thing to live and this world of 
ours a better place in which to live 
it. We hear it often suggested that 
the frontier days are a thing of the 
past—“‘America has no frontiers left”. 
This may be true in a sense but only 
in a limited sense, for until we have 
reached the millenium we are going 
to discover ever new frontiers to be 
explored and integrated with what 
man has already done. It is true of 
course that some engimeers lack 
breadth of vision and become so ab- 
sorbed in the solution of the im- 
mediate and possibly petty problems 
that they lose sight of the great ideal 
of their profession. That, however, is 
merely a common _ weakness in 
almost every field of human en- 
deavor. In appraising the work of 
the engineering profession it seems 
that when all is said and done it is a 
sort of condition precedent not 
only to the work of the other pro- 
fessions but to most of the other 
work of the world. 


Unselfishness Is the Basic Principle 

of the Medical Profession 

In the scheme of human life it 
would be difficult to assign the 
great profession of medicine to a 
secondary position. It comes too 
close to us. It touches our lives and 
our feelings too intimately. The 
engineers may build our dwellings 
and provide the material contexts 
for our lives; the lawyers may spend 
most of their time protecting our 
pocketbooks and our other property 
interests; but the doctors work day 
and night to save our dear ones. In 
their endeavors they may be seeking 
to arrest or postpone the great Law 
of Survival but when that Law con- 
cerns us and those nearest to us, we 
are glad to have their efforts cease- 
less. Of all the professions there 
seems to be none more dependent 
than the medical profession upon 
the basic principle of unselfishness. 


Finally we come to the third great 
profession selected for discussion 
and that is the profession of the 
Law. What are some of the reasons 
for the Law’s having had its great 
place in the lives of men? Why has 
the Law possessed fascination for 
its votaries?> Human beings, or at 
least the human beings whom we 
have had an opportunity to know 
and to observe in our favored part 
of the world, seem individually to be 
a pretty good sort. Most of them, 
taken one at a time, would like to be 
decent beings, would prefer to bring 
up their children to be good citizens, 
would like to learn more of the 
world in which they live, would 
enjoy the ability to surround them- 
selves with more and more things of 
beauty and to appreciate them. Most 
of these beings, taken one at a time, 
if given their choice would prefer 
to be kindly and helpful rather 
than to be cruel and destructive. 
Yet with all these more or less pri- 
mary impulses they have the most 
extraordinary aptitude for getting 
into trouble with each other the 
minute they try to live together. I 
do not know if anyone can say why 
this should be so, but viewing these 
beings that seem to be gregarious, we 
find this ineradicable tendency to 
misunderstand each other, misin- 
terpret the motives of each other 
and ultimately to enter into conflicts 
with each other of more or less 
serious nature. This seems to be 
true whether you look at the initial 
unit of the family or the greater 
unit of the nation, or the still great- 
er group of the family of nations. 

As I have already indicated, no 
one seems to be wise enough to say 
why this should be so. But the con- 
dition confronts us. 


The existence of this unpleasant 
reality furnishes the field of opera- 
tion for the Law. The lawyer, day in 
and day out, is concerned with the 
problem of trying to make human 
beings live in co-operative groups 
without cutting each other’s throats. 

Whether we look at the drafting 
of treaties, of constitutions, of stat- 
utes, of contracts, of wills, of trusts, 
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or of any other documents that a 
lawyer attempts to draft, we find 
that the purpose of these things is to 
lay down rules for the guidance of 
human beings. How can we design 
these instruments so as to furnish 
clear and understandable rules of 
conduct for the parties concerned? 
The phase of the lawyer’s work 
just outlined may possibly be de- 
scribed as the constructive, the for- 
ward-looking part of a lawyer’s job. 
On the other hand his best designed 
documents are subject to the frailties 
of most human products and those 
for whom he has attempted to lay 
down rules of conduct find that they 
are not clear. The approach of the 
persons concerned is not always a 
sincere approach. When the troubles 
start the troubles multiply, and no 
imagination is vivid enough to fore- 
see and guard against the difficulties 
and the conflicts that may arise. And 
then it becomes the lawyer’s duty to 
attempt to adjust these differences, 
to approximate justice and fair deal- 
ing. I suspect that if we had the 
statistics of the work in the offices of 
the real lawyers of our society, we 
should find that an exceedingly 
small proportion of the matters 


coming to their attention fails of 
some sort of amicable adjustment. 
The percentage of controversies 
taken into court is small. Despite the 
tedious and nerve-wracking phases 
of litigation, the judges who are law- 
yers have the objective of working 
out decent adjustments and avoiding 
a resort to force. 

Lawyers Are Peacemakers— 

Not Stirrers-Up of Strife 
Unfortunately, and I believe for the 
most part undeservedly, the lawyers 
have come to be looked upon as 
stirrers-up of strife and the jibes at 
the profession are found in writings 
centuries old. And so the average 
group of laymen would doubtless 
smile at what follows: 

In the Beatitudes I find that with 
the possible exception of the doctors, 
who may have been in mind when 
the words were used—“Blessed are 
the merciful”’—the only group of 
men distinctly mentioned was that 
of the lawyers—“Blessed are the 
peacemakers”. Fairly appraised, do 
they not deserve this tribute? Can 
any other recognized group in our 
social body make a claim compara- 
ble to the legitimate claim of the 
legal profession that it consists of 
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peacemakers? 

Why is the Law fascinating? Until 
some created thing is found in this 
world of ours more mysterious, more 
wonderful, more varied in its po- 
tentialities and attributes, than man- 
kind, can any field of greater fascina- 
tion be conceived than the field 
which involves the adjustment of 
human relations? Its variety is in- 
finite; its problems are ever new; the 
solution of one, while it may help 
in the solution of another, can 
never become universal. The pic- 
ture is kaleidoscopic. No two human 
beings look alike, think alike, act 
alike, or are subject to identical 
hereditary or other influences. 

So this suggests the answer to the 
query, and it burst upon me one 
morning when the razor was poised 
for its destructive attack. The job of 
the Law is to make these human 
beings, no one of whom is on earth 
because he asked to be, find a way 
of getting along together, and this 
apparently they have to do or else 
destroy themselves or become her- 
mits. The unending task of adjust- 
ing human relations may be the 
thing that gives the Law its fascina- 
tion. 


Special Train and Hawaiian Holidays 


« There continues to be a large re- 
sponse to the article in the February 
issue of the JOURNAL announcing the 
Special Train to the San Francisco 
Annual Meeting. Already the min- 
imum requirements for the opera- 
tion of the Special Train have been 
far surpassed. Many of those who 
have made their reservations are 
Special Train “Alumni” of former 
Special Train parties to the Pacific 
Coast. The train leaves Chicago, Sep- 
tember 7, arriving in San Francisco, 
September 14, stopping en route at 
Old Santa Fe and the Indian Coun- 
try, the Grand Canyon, three days 
in Los Angeles and one day at Yo- 
semite National Park. Returning on 
September 19, the train will make an 
interesting stop outside of Ogden, 
Utah, at the Navajo Indian school 
and Bear River Bird Refuge before 


arriving at Sun Valley for a three- 
day visit, thence on to Chicago. 

The two Hawaiian Holiday tours 
also mentioned in the February issue 
have proved popular and from all in- 
dications will be sold out in the near 
future. The pre-Meeting trip leaves 
Los Angeles on the S. S. Lurline 
on August 25, arriving at Honolulu 
for a fourteen-day stay at the Royal 
Hawaiian Hotel on Waikiki Beach, 
returning to San Francisco by air 
prior to the opening of the 75th 
Annual Meeting on September 15. 
The post-Meeting Hawaiian Holiday 
leaves San Francisco by air Septem- 
ber 19 or 20, and provides for a four- 
teen-day stay, also at the Royal 
Hawaiian Hotel, returning to the 
mainland on the palatial Lurline 
from Honolulu, October 4. Both the 


Hawaiian trips are identical in mode 
of transportation used, length of 
time in Hawaii, and in price. Op- 
tional sidetrips by air are available 
from Honolulu to the Islands of 
Kauai, Hawaii and Maui, and an 
allowance is made for the time away 
from the Royal Hawaiian Hotel. Ac- 
commodations aboard the Lurline 
are becoming increasingly difficult 
to secure for both dates and those 
planning to take either trip should 
apply for reservations immediately. 

Reservation request or application 
for descriptive booklets on both the 
Special Train and Hawaiian Holi- 
days, explaining in detail the itin- 
erary and costs involved should be 
directed to W. M. Moloney, Room 
711—105 West Adams Street, Chi- 
cago 3, Illincis. 
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Regional Meeting: 


Louisville, Kentucky, April 9-12 


# Preceding the Regional Meeting, 
the Kentucky State Bar Association 
held business and general sessions 
during part of Tuesday and all of 
Wednesday. Maxey B. Harlin, Jr., 
of Bowling Green, was chosen to 
succeed John L. Davis, of Lexington, 
as its President. On Wednesday 
evening, President John L. Davis 
tendered a personal dinner to Presi- 
dent Barkdull and the presidents of 
the state bar associations of Illinois, 
Indiana, Michigan, Ohio and West 
Virginia. At that time, a large ex- 
hibit hall was opened for the dura- 
tion of the meeting to demonstrate 
the many ways in which a lawyer 
can work more efficiently and effec- 
tively. Many lawyers expressed their 
pleasure at the opportunity to exam- 
ine books and law office equipment 
at their leisure. Some lawyers took 
the trouble to thank the exhibitors 
personally for their help in making 
the meeting a success as well as for 
the financial help that they afforded. 

Wednesday evening at eight o’ 
clock, the Assembly was opened by 
American Bar Association President 
Howard L. Barkdull, presiding along 
with the six state bar presidents. 
He introduced the American Bar 
Association officers, Board of Gov- 
ernors members, House of Delegates 
members and Section officers as well 
as Blakey Helm, Director of the 
meeting, and his Co-ordinating Com- 
mittee. After short welcoming ad- 
dresses by Charles P. Farnsley, Mayor 
of Louisville, J. D. Buckman, Ken- 
tucky’s Attorney General, acting for 
Governor Weatherby, who was out 
of the state, President Marshall P. 
Eldred, of the Louisville Bar and 
President John L. Davis of the Ken- 
tucky Bar, brief responses were made 
by state bar presidents, Ben C. Boer, 
of Cleveland; Roger D. Branigin, of 
Lafayette, Indiana; Lester P. Dodd. 
of Detroit; Joseph H. Hinshaw, of 
Chicago; and Wright Hugus and 
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C. W. Strickling, both of West Vir- 
ginia. In the absence of Burt J. 
Thompson, of Iowa, Chairman of the 
Regional Meeting Committee, E. 
Smythe Gambrell, of Georgia, gave 
the principal address on “The His- 
tory and Future of American Bar 
Association. Regional Meetings”. The 
Governo:’s Commission of President 
Barkdull as a Kentucky Colonel was 
then presented, and the Assembly 
was adjourned. A mixer party fol- 
lowed. 

Thursday morning, a capacity au- 
dience heard the Insurance Law 
Section’s trial tactics panel in which 
Clarence W. Heyl, of Peoria, was 
Chairman and Chief Justice James 
W. Cammack, of Frankfort, was 
Moderator. The panel members were 
Lon C. Hocker, of St. Louis, R. P. 
Hobson, of Louisville, Erwin W. 
Roemer, of Chicago, and President 
Joseph H. Hinshaw of the Illinois 
State Bar Association. 

Meanwhile, President Ben C. Boer 
of the Ohio State Bar Association 
was presiding over a course in legal 
draftsmanship in which Alan Loth, 
of Fort Dodge, Iowa, lectured on 
“drafting legal papers” and Thomas 
S. Edmonds, of Chicago, spoke on 
“Drafting Problems in the Disposi- 
tion on Death of Partnership In- 
terests” to a large audience. There 
was a complimentary coffee hour for 
the ladies. 

President Wright Hugus of the 
West Virginia State Bar Association 
was toastmaster at the general 
luncheon where Leroy A. Lincoln, 
Chairman of the Board of Directors 
of the Metropolitan Life Insurance 
Company, spoke on “The Four 
Horsemen: Some Observations on 
Social Security”. That afternoon 
President Barkdull presided over an 
Assembly session devoted to world 
affairs. Wilson W. Wyatt, of Louis- 
ville, as panel Chairman, introduced 
James E. Webb, former Undersecre- 


tary of State, who spoke on “Our 
Foreign Relations and How They 
Are Conducted”; Paul Carrington, 
of Dallas, who spoke on “As To 
Our Foreign Policies, ‘United We 
Stand, Divided We Fall’” and Ma- 
jor General George H. Olmstead, 
U.S.A., Director of the Mutual De- 
fense Assistance Program. The Louis- 
ville Bar Association was host at a 
general cocktail party at the Pen- 
dennis Club immediately afterwards. 
That evening there were several 
dinners, one being the Women Law- 
yers Regional Dinner for the Na- 
tional Association of Women Law- 
yers. Mrs. Laura Miller Derry, of 
Louisville, Past President of N.A.- 
W.L. was toastmistress. Greetings 
were extended by Mrs. Mary H. 
Zimmerman, of Detroit, President 
of N.A.W.L. and by Mrs. J. Helen 
Slough, of Cleveland, the N.A.W.L. 
Delegate to the American Bar Asso- 
ciation House of Delegates. This was 
concluded by an address by Judge 
Burnita Shelton Matthews of the 
United States District Court for the 
District of Columbia. Also, there 
was the Annual Dinner of the 
Kentucky Judicial Conference over 
which Chief Justice James W. Cam- 
mack presided as toastmaster. In ad- 
dition, there was the Regional Meet- 
ing Dinner of the Junior Bar Con- 
ference at which John A. Fulton, of 
Louisville, was toastmaster and where 
the principal address was given by 
President Roger D. Branigin of 
the Indiana State Bar Association. 
These dinners were followed by an 
informal Regional Meeting Dance 
and by complimentary moving pic- 
ture shows on “The Nuremberg 
Trials” and “English Criminal Jus- 
tice”. 

On Friday, Chairman Charles B. 
Nutting, of Pittsburgh, presided over 
a meeting of the Administrative 
Law Section. Papers were presented 
by Murray Seasongood, of Cincin- 
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nati, on “Procedural Aspects of 
Loyalty Board Hearings” and by 
Neville Miller, of Washington, D.C., 
on “Procedural Problems in Prac- 
tice before the Federal Communica- 
tions Commission”. 

The Section of Corporation, Bank- 
ing and Business Law held a meet- 
ing over which Ray Garrett, of Chi- 
cago, presided. The general theme 
was “What’s New in Corporation 
Law?” There was a panel discussion 
of “Statutory Treatment of Capital 
and Surplus”, “Indemnification of 
Directors and Officers”, “Restated 
Articles of Incorporation” and “Def- 
inition of What Constitutes Doing 
Business by Foreign Corporations” 
by Whitney Campbell, of Chicago; 
William H. Nieman, of Cincinnati; 
Kurt F. Pantzer, of Indianapolis; 
and Charles W. Steadman, of Cleve- 
land. 

Franklin J. Marryott, of Boston, 
Chairman of the Insurance Law 
Section, presided over a meeting de- 
voted to “Limitation of Assured’s 
Consent to Use of Automobile as 
Affecting Liability of Insurance Car- 
rier”, by William E. Knepper, of 
Columbus, “Disability Benefits—Im- 
plications for the Legal Profession” 
by James F. Moore, of New York, 
Social Security Consultant to the 
Standard Oil Company of New 
Jersey; “Exclusiveness of Remedy 
Provisions of Workmen’s Compensa- 
tion Laws” by Frederick W. Kaess, 
of Detroit; and “Owner’s Liability 
for Injury to Contractor’s Employees 
on the Premises” by Clifford A. 
Mitts, of Grand Rapids. 

Judge Harold R. Medina, of New 
York, Chairman of the Section of 
Judicial Administration, presided 
over a meeting arranged by Chief 
Judge Bolitha J. Laws, of the United 
States District Court for the Dis- 
trict of Columbia, with open discus- 
sion on suggestions for improve- 
ments in courts, court procedure 
and facilities led by James S. Pope, 
of Louisville. 

The Junior Bar Conference held 
a large business meeting over which 
its Chairman, Paul W. Lashly, of 
St. Louis, presided. 

The Section of Labor Relations 





Law met under the leadership of its 
Chairman, Barnabas F. Sears, of 
Chicago, for a program by Justin 
Miller, Chairman of the Salary Sta- 
bilization Board, Washington, D.C., 
and Benjamin Werne, Chairman of 
the Section’s Committee on Wage 
and Salary Stabilization. Nathan 
Feinsinger, Chairman of the Wage 
Stabilization Board, was detained in 
Washington by the steel strike and 
was replaced by Mr. Trippe, econ- 
omist for that Board. 

The Taxation Section met under 
Bernard H. Barnett, of Louisville, 
for a demonstration on “Corpora- 
tions as Against Partnership Organ- 
ization” by Merle Miller, of Indian- 
apolis; S. Russell Smith, of Louisville; 
Wesley Dierberger, of Indianapolis; 
William Schwerdtfeger, of Louisville; 
and Lester Ponder, of Indianapolis. 

The Special Committee on Legal 
Service to the Armed Forces held a 
meeting under Harry Shriman, of 
Chicago, the Committee Secretary. 
This was a panel discussion by rep- 
resentatives of the Armed Services 
and of the National Legal Aid Asso- 
ciation. It was a large session at- 
tended by legal aid officers from the 
Services. The participants were 
Emmet R. Field, of Louisville, Di- 
rector of the Legal Aid Bureau; 
Colonel C. F. Cordes, Jr., J.A.G.C., 
Chief, Legal Assistance Branch, Of- 
fice of the Army Judge Advocate 
General; Commander David Hume, 
U.S.N., Head of Legal Assistance 
Branch, Office of the Navy Judge Ad- 
vocate General; and Major Allen C. 
Schieck, U.S.A.F., Chief of Legal 
Assistance, Office of the Air Force 
Judge Advocate General. 

The alumni assembly luncheon 
was another overflow crowd. Judge 
Mac Swinford, of the United States 
District Court for Kentucky, was 
toastmaster. The law school alumni 
groups were seated by tables and 
were recognized by Dean A. C. 
Russell of the University of Louis- 
ville School of Law. Harold J. Gal- 
lagher, of New York, Past President 
of the American Bar Association, 
then introduced Judge Harold R. 
Medina of the United States Court 
of Appeals for the Second Circuit, 
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who gave the principal address, 
which was enthusiastically received. 
Following a pause for Good Friday 
services at the nearby churches, 
there was a workshop on law office 
management over which President 
C. W. Strickling of the West Virginia 
Bar Association presided. John E. 
Mulder, Director of the Committee 
on Continuing Legal Education of 
the American Bar Association and 
the American Law Institute, intro- 
duced the principal speakers, Francis 
Price, of Santa Barbara, California, 
and Paul Carrington, of Dallas. 

At the same time, a Pretrial 
Demonstration was conducted by 
Chief Judge Bolitha J. Laws in the 
federal courtroom covering “A Dam- 
age Claim for Negligence Causing 
Fire” in which Fred P. Bamberger, 
of Evansville, Arthur W. Grafton, 
of Louisville, and Martin R. Glenn, 
of Louisville, participated. It also 
included “Court Control over Union 
Dealings with their Own Members” 
with Murray Seasongood, of Cincin- 
nati and Lester P. Dodd, of De- 
troit; “A Damage Claim from a 
Passenger on Collision by a Taxicab 
with a Truck”, with Athol Lee 
Taylor, Marlow W. Cook, Edwin 
O. Davis, all of Louisville and “An 
Equity Action To Determine Rights 
to Proceeds of an Insurance Policy” 
with Clarence W. Heyl, of Peoria, 
Leo T. Wolford, of Louisville, and 
Telford B. Orbison, of New Albany, 
Indiana. 

The Regional Meeting Banquet 
was another overcapacity crowd with 
Judge Shackelford Miller, of the 
United States Court of Appeals for 
the Sixth Circuit, as toastmaster. 
The principal address by John 
Foster Dulles on “The Negotiation 
of Treaties” was Mr. Dulles’ first 
public utterance since severing his 
connection as Special Representative 
of the President of the United States 
in negotiating the Japanese Peace 
Treaty and the Pacific security 
treaties. 

The Saturday program was de- 
voted to a motorcade trip from 
Louisville to the Calumet Farm, 
through the bluegrass region, to the 

(Continued on page 493) 
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Lecat AID. By Eric Sachs, Q.C. 
With a foreword by the Lord Chan- 
cellor, Viscount Jowitt. London: Eyre 
and Spottiswoode. 1951. 36s net. 
Pages 466. 

The adoption by the English Par- 
liament of the Legal Aid and Advice 
Act in 1949 is a matter of imme- 
diate concern to all members of both 
branches of the legal profession in 
that country since, as stated by Vis- 
count Jowitt, the Lord Chancellor, 
in the introduction to this book, the 
plan “may well affect the majority 
of litigants, either as recipients of 
legal aid, or as opposing such re- 
cipients, and directly affects the vast 
majority of lawyers”. Although the 
operation of the plan is now limited 
to providing representation in the 
civil courts in matters requiring 
actual litigation and does not cover 
the giving of advice or service on 
disputes that require something 
more than advice but less than liti- 
gation, it covers citizens who can 
pay part fees as well as those who 
can pay none. Moreover, the serv- 
ice is provided under the auspices 
and control of the organized Bar 
through barristers and solicitors in 
private practice selected by the 
client. It is therefore obvious that 
a majority of practitioners are in- 
volved in the application of the meas- 
ure and that a comprehensive guide 
to the operation and provisions of 
the Act was needed. 

Eric Sachs, a member of the first 
planning committee of the Law So- 
ciety under the Legal Aid and Ad- 
vice Act, has produced a clear and 
complete résumé of the scope of the 
measure as presently enforced and 
something of a forecast of what is 
anticipated when it is fully imple- 
mented. The purpose of the work is 
to offer the lawyers whose practice 
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is affected unofficial but authorita- 
tive information as to what persons 
are eligible for state aid for the legal 
services covered, the amount of such 
assistance and the method of secur- 
ing payment from the government. 
Also included in the volume are 
rules as to rights and liabilities re- 
garding costs—and in England at- 
torney fees are assessed as such—a 
description of the administrative 
machinery which has been estab- 
lished by the Law Society under the 
general guidance of the Lord Chan- 
cellor, and a consideration of the 
duties, rights and liabilities of the 
legal profession under the Act. 

Yet to be put into effect are pro- 
visions which extend and strengthen 
the existing system of legal aid in 
criminal cases (Part II of the Act) 
and for legal advice and preliminary 
legal aid (Sections 5 and 7 of Part I). 
While serious deficiencies now pre- 
vail in securing the benefit of rep- 
resentation by counsel of indigents 
accused of crime, a more critical 
situation exists with respect to nec- 
essary legal services short of court 
action in civil matters. It is the ex- 
perience of legal aid offices in the 
United States, and presumably of 
lawyers in private practice, that the 
number of cases requiring court 
work is relatively small—rarely ex- 
ceeding 10 per cent of the total. 
Other types of legal service, espe- 
cially timely preventive counseling, 
are as much needed by the average 
citizen and actually reduce the vol- 
ume of litigation. In its first report, 
the Council of the Law Society 
which has administrative responsi- 
bility for the operation of the Act, 
stated that “the absence of a com- 
prehensive legal advice service has 
placed an additional burden on solic. 
itors generally and, in particular, 


on the society’s staff, in that they are 
being called upon to assist appli- 
cants to complete forms of applica- 
tion for legal aid, work which would 
to a large extent be done by legal 
advisers under a legal advice scheme 
and which as things are, .is inevita- 
bly slowing down the administration 
of the Scheme. In the view of the 
Council, the provision of legal ad- 
vice is complementary to the pro- 
vision of legal aid, which latter serv- 
ice will never be really effective 
until the provisions for legal advice 
are brought into operation.” 

Only in London and the larger 
cities are there legal advice centers 
of the “poor man’s lawyer” type and 
these are maintained ‘argely by law- 
yers and private philanthropy. As 
Mr. Sachs states “for a high propor- 
tion of the population, legal advice 
is in practice out of reach—a posi- 
tion that has become yearly the more 
serious as the complexity of legis- 
lation increased”. As to service be- 
yond advice in matters not involv- 
ing litigation, there are now almost 
no facilities and even after the Act 
is fully effective, there will remain 
a large gap which must be filled by 
voluntary organizations. 

This book with its appendices 
containing the Act itself, the regu- 
lations and forms which have been 
adopted thereunder, and the effec- 
tive statutes and regulations relating 
to legal aid in criminal cases, has no 
doubt become indispensable to a 
majority of English lawyers. Lawyers 
in the United States who are con- 
cerned with legal aid or with the 
operation and effect upon the pro- 
fession of a country-wide, tax-sup- 
ported legal aid system, will find the 
volume both interesting and inform- 
ative. 

Emery A. BROWNELL 
Rochester, New York 


ApwinistRaTIve AGENCIES 
AND THE COURTS. By Frank E. 
Cooper. Ann Arbor: Michigan Legal 
Studies, University of Michigan Law 
School. 1951. $5.00. Pages xxv, 470. 

Professor Cooper’s purpose, as an- 
nounced in his preface, is to ex- 
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amine the relationship between ad- 
ministrative agencies and the courts, 
with particular reference to judicial 
doctrines concerning: (1) constitu- 
tional limitations on the delegation 
of powers to administrative agencies; 
(2) procedural requirements in cases 
where agencies exercise judicial pow- 
ers; (3) procedural and substantive 
requirements imposed in connection 
with rule-making activities; (4) meth- 
ods and scope of judicial review. The 
volume will be of little use to the law- 
yer who asks from his books only that 
they provide him with a series of cita- 
tions to support any contention. But 
it will be a valuable addition to the 
library of any lawyer who wishes to 
broaden his insight into the adminis- 
trative process, its roots, its methods 
and its results. In appraising the book 
as a whole the reviewer can do no 
better than to quote from Dean 
Stason’s foreword: “In this volume 
we have something a little different 
in the literature on administrative 
law—a systematic treatment, not too 
detailed for the student and the no- 
vitiate, yet sufficiently detailed to 
provide the general background es- 
sential to a practical understanding 
of the relationship between the 
courts and administrative agencies 
in this country.” 


The author brings a welcome ob- 
jectivity to his task. He recognizes 
the need for changes in agency pro- 
cedure. He is concerned, as are most 
agency officials themselves, with the 
problems—inherent in the nature 
of the administrative process—that 
arise from the fact that the agency 
itself is nearly always a party in 
interest in cases coming before it. 
Professor Cooper is among those 
who believe that much more can 
and should be done to separate the 
policy-making and judicial functions 
within agencies. He feels that Sec- 
tion 11 of the Administrative Pro- 
cedure Act, granting an independent 
status to federal hearing examiners, 
is a considerable advance. He also 
recognizes that informality of pro- 
cedure is necessary and desirable in 
many administrative proceedings. 





But he feels that a rather high de- 
gree of formality should be main- 
tained in complicated adversary pro- 
ceedings such as are often brought be- 
fore agencies like the Federal Trade 
Commission and the National Labor 
Relations Board. Lawyers will surely 
welcome this approach. 


Professor Cooper makes many 
good suggestions, among them a 
recommendation for the establish- 
ment of procedural rules designed 
to set up a regular system of pretrial 
hearings. This was one of the recom- 
mendations of the Attorney Gen- 
eral’s Committee on Administrative 
Procedure. Senate Document No. 
8, 77th Congress, Ist Session (1941), 
page 67. Section 5(b) of the Ad- 
ministrative Procedure Act reflects 
the Congress’ interest in the matter. 
It is interesting to compare Profes- 
sor Cooper’s recommendation with 
that contained in the Report of the 
Judicial Conference Advisory Com- 
mittee on Administrative Procedure 
(1951). This distinguished commit- 
tee too felt that adequate and effec- 
tual provision for prehearing con- 
ferences was very much needed. 

There is an extremely interesting 
discussion of the extent to which 
agencies may take official notice of 
facts dehors the record. One of the 
principal reasons for having ad- 
ministrative agencies is to have ad- 
judicators who have a background 
of expert knowledge to draw on. 
Indeed, Professor Cooper  recog- 
nizes that the extent to which a re- 
viewing court conceives that there 
is a genuine need for expertise is 
an important factor motivating a 
decision upholding a delegation of 
power to the agency. It would be in- 
teresting to have Professor Cooper's 
comments on the implications of the 
decision in Osage Nation v. United 
States, 119 Ct. Cls. 592, cert. den. 
342 U.S. 896 (1951). There, the 
Court of Claims, sitting as a court 
reviewing an administrative agency, 
the Indian Claims Commission, re- 
versed the Commission largely on the 
basis of facts of which it, the Court 
of Claims, took judicial notice and 
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which had not been considered by 
the Commission. If the decision were 
to be applied generally in the federal 
judicial system, one would expect to 
find an even wider and perhaps ill- 
advised expansion of the use of the 
device of official notice. 

The chapters on delegation of 
powers, the role of discretion, and 
judicial review are extremely pene- 
trating and provocative analyses of 
these fundamental and _ difficult 
concepts. Professor Cooper recog- 
nizes, as indeed all must, that “It 
is fundamentally the attitude of 
the courts, rather than the pro- 
visions of statutes, which determines 
the actual scope of judicial review; 
and as both federal and state courts 
have come to grant increased re- 
spect to administrative determina- 
tions, the extent of review has been 
narrowed.” It is unfortunate that 
the author did not undertake an 
analysis of the meaning of Section 
10 of the Administrative Proce- 
dure Act. He does little more than 
note that a controversy exists as to 
whether or not it has expanded the 
scope of judicial review. To this re- 
viewer it seems that Section 10 (a) 
as well as Section 10(e) affects the 
scope of judicial review. Section 
10 (a) grants judicial review to any- 
one “suffering legal wrong because of 
any agency action, or adversely af- 
fected or aggrieved by such action, 
within the meaning of any relevant 
statute”. This provision does expand 
the scope of, as well as the right to, 
judicial review. See, for example, 
Air Line Dispatchers Association v. 
National Mediation Board, 189 F. 2d 
685 (App. D. C. 1951); cert. den., 
October 15, 1951, 20 U. S. Law Week 
3096. 

Professor Cooper’s book is a wel- 
come addition to the literature in 
the field of administrative law. He 
writes well. The volume is attrac- 
tively printed and well indexed. 
The Administrative Procedure Act 
is set out in an appendix and there 
is a useful table of cases and bibli- 
ography. 

Cnaries S. RHYNE 
Washington, D. C. 
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Individual rights 

= Mention was made on this page in 
the May issue of the JouRNAL as to 
the importance of the Committee on 
Individual Rights as Affected by Na- 
tional Security, created by the House 
of Delegates at the Mid-Year Meet- 
ing. The personnel of this Commit- 
tee is now complete, consisting of 
the following: Chairman, Whitney 
North Seymour, of New York; Fred- 
erick A. Ballard, of Washington; 
James M. Douglas, of St. Louis; Al- 
bert J. Harno, of Urbana, Illinois; 
Ross L. Malone, Jr., of Roswell, New 
Mexico. 


Disciplinary Procedures 

The May issue of the JouRNAL re- 
ferred also to another new Commit- 
tee, dealing with the subject of dis- 
ciplinary procedures. The persons 
constituting this group are as fol- 
lows: Chairman, Forrest C. Donnell, 
of St. Louis; Ben C. Boer, of Cleve- 
land; Charles Leviton, of Chicago; 
Shackelford Miller, Jr., of Louisville; 
Orie L. Phillips, of Denver. 


Louisville Regional Meeting 

A detailed account of the Regional 
Meeting at Louisville, April 9-12, 
appears elsewhere in the JOURNAL 
(see page 486). A few personal ob- 
servations and comments will sup- 
plement that story. 

From the standpoint of the Asso- 
ciation the fact is highly important 
that the Louisville meeting was an 
outstanding occasion in every de- 
partment. A failure at this time 
would have been most serious, 
whereas the distinct success of the 
event gives tremendous impetus to 
the policy of Regional Meetings and 
their place in the future program of 
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the Association. 

At an occasion of this kind the 
Association brings to its member- 
ship the work of our Sections and 
Committees. It assembles at a place 
not far removed from the homes of 
many members of the Association 
who never do attend an Annual 
Meeting. This is exactly what hap- 
pened at Louisville, and the impor- 
tant thing is that the lawyers coming 
to the meeting stated that it was by 
all means worth the time and 
money. In fact, after the Thursday 
morning session on trial tactics many 
people came up to me and said that 
if there should be nothing more 
than that one session, the meeting 
was a great success. 

I wish to take this occasion, on 
behalf of the Association to thank 
every member of the Committee 
putting on the Regional Meeting, 
each participant in the program, 
and the entire Bar of Louisville and 
of Kentucky for the fine entertain- 
ment and hospitality. 


Honor in One’s Own Country 

An event meaning a great deal to me 
personally was held on the evening 
of Thursday, March 20, when a 
dinner in my honor was given by 
the Church of the Ascension, the 
Episcopal Church in Lakewood, a 
suburb of Cleveland, where Mrs. 
Barkdull and I_are communicants. 
It was entirely different from all 
other meetings held during the 
course of the year, and I spoke at 
considerable length, in an informal 
manner, concerning the work of the 
American Bar Association as well as 
the duties and some of the tribula- 
tions of the President. Coming at 
the exact midpoint of the present 


Association year, the occasion al- 
forded an excellent opportunity for 
a review of the six months past and 
a glance ahead at the similar time 
to come. I hope to have a sufficient 
degree of common sense (and time) 
to give heed to the many injunctions 
of good friends at this dinner, as to 
the protection of one’s health. 


Student Delegates at San Francisco 

In case you are driving your own 
car to the San Francisco meeting 
next September and are planning to 
arrive a day or so in advance of the 
opening day, you can be of real 
service to our law school organiza- 
tion, the American Law Student 
Association, by giving transportation 
to one or more law student dele- 
gates. These men have to stand 
their own expenses and the item of 
transportation is one of real conse- 
quence. 

The American Law Student meet- 
ing is scheduled to begin on Fri- 
day, September 12. If you plan to 
reach San Francisco on the twelfth 
or one day before or after that time 
and have room in your car for one 
or more student delegates, it is sug- 
gested that you contact the student 
bar president of the nearest law 
school. Incidentally, you will no 
doubt welcome the opportunity of 
turning over some of the driving to 
your guests. 


Itinerary 

The early spring is a season between 
the state bar meetings of the winter 
and those held in May, June and 
July. The temporary respite in ad- 
dressing bar associations has made 
possible the acceptance of more in- 
vitations to speak at the law schools. 
It was an unusual pleasure to be 
able to attend Supreme Court Day 
at Drake University School of Law 
in Des Moines, including the presen- 
tation of the practice case on appeal 
to the state supreme court before the 
full Bench of that court in the State 
House. This was followed by the in- 
stallation of Drake Chapter, Order 
of the Coif, at the law school. 

At Indiana University I attended 
the fifth annual Law Journal ban- 
quet for former Journal members, 
members of the Bar and judges, pre- 
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ceded by an informal luncheon with 
the Journal personnel. I was im- 
pressed with the degree of inde- 
pendence bestowed by the faculty 
of the law school on the students 


making up the staff. 
Attending the Louisville Regional 


Meeting required a complete week, 
but from the standpoint of the Asso- 
ciation these days were as profitable 
as any similar period during the 
entire year. There were many inci- 
dents of personal interest to your 
President, including the receipt 
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from the Attorney General at the 
opening session of a commission as 
Kentucky Colonel, and the unique 
assignment of presenting the trophy 
to the winner of the Ashland Stakes 
at Keeneland race course Saturday 
afternoon. 


Notice to Members of Junior Bar Conference 


# Notice is hereby given that at the 
Annual Meeting of the Junior Bar 
Conference, to be held in San Fran- 
cisco, California, September 13, 14, 
15 and 16, 1952, there will be elected 
a Chairman, Vice Chairman and 
Secretary, each for a term of one 
year, a Member of the Executive 
Council from each of the Second, 
Fourth, Sixth, Eighth and Tenth 
Federal Judicial Circuits and a 
Member-at-Large from the Ninth 
and Tenth Circuits, each for a term 
of two years. 

Pursuant to Section 4(B) of Ar- 
ticle IV of the By-Laws, and the 
provisions of the Manual with re- 
spect to the new election procedure, 
notice is hereby given that members 
of the Junior Bar Conference may 
nominate candidates for the office 
of Chairman, Vice Chairman and 
Secretary, and for the office of Mem- 
ber of the Council from their re- 
spective Districts, by written peti- 
tion, in each case, specifying the 
name of the person nominated and 
the office for which nominated, con- 
taining the names of at least twenty 
endorsers, which in the case of a 
Member of the Council must all be 
residents of the District of the per- 
son nominated. The petition shall 
state briefly a biographical sketch of 
the background and qualifications of 
the candidate. A petition to be con- 
sidered shall be submitted to the 
Chairman, Paul W. Lashly, 1208 
Arcade Building, St. Louis, Missouri, 
not later than June 15, 1952. The 
Chairman shall cause to be pub- 
lished in the July issue of The 
Young Lawyer, the name and ad- 
dress, and, if possible, the brief bio- 
graphical sketch of each person for 
whom a petition for the office of 
Chairman, Vice Chairman or Secre- 
tary, has been submitted, designat- 
ing, in each instance, the office for 


which each petition has thus been 
submitted. 

At the first session of the Annual 
Meeting, the Chairman shall ap- 
point a Nominating Committee in 
the manner specified in the Manual 
regarding the new election proce- 
dure. The attention of the Members 
of the Council and State Chairmen 
is specifically called to this portion 
of the Manual, in order that its pro- 
visions may be carried out in as 
democratic a manner as possible. 
At such first session the Chairman 
of the Conference shall deliver to 
the Chairman of the Nominating 
Committee all petitions subinitted 
pursuant to this notice. 

The Nominating Committee shall 
not nominate for the position of 
Chairman, Vice Chairman or sec- 
retary, any person for whom a peti- 
tion has not been submitted as here- 
in provided, except that this pro- 
vision shall not apply where no pe- 
tition has been submitted on behalf 
of anyone in connection with the 
office in question. If a petition has 
been submitted on behalf of anyone 
for the position of Chairman, Vice 
Chairman or Secretary, such person 
may be nominated by the Nominat- 
ing Committee for any of such offices, 
or as a Member of the Council for 
the particular Circuit or District of 
that candidate. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, and, in the 
case of nominees as Members of the 
Council, shall receive the names of 
other candidates, and shall report 
its Council nominees at the same 
time and place and in the same man- 
ner that it reports the nominations 
for the officers of the Conference. 
Other nominations for the Council 
may be made from the floor following 
the report of the Nominating Com- 


mittee, as may other nominations also 
be made for the offices of Chairman, 
Vice Chairman or Secretary. 

The election of the Members of 
the Council shall take place at the 
same time and place, and in the 
same manner, as the election of of- 
ficers, immediately following the 
conclusion of the second general 
session of the Annual Meeting, and 
shall be by written ballot. 

The terms of office of the officers 
shall begin on January 1, 1953, and 
shall continue until December 31, 
1953, or until their successors shall 
have been elected and qualified, and 
the terms of office of Council Mem- 
bers from the Second, Fourth, Sixth, 
Eighth and Tenth Federal Judicial 
Circuits and a Member-at-Large 
from the Ninth and Tenth Circuits, 
shall begin on January 1, 1953, and 
shall continue until December 31, 
1954, or until their successors shall 
have been elected and qualified. 

No person shall be elected as an 
officer or Member of the Council 
if he will, during his term of office, 
become ineligible for membership 
in the Conference. The member- 
ship of a Member of the Conference 
shall terminate at the end of the 
calendar year within which the 
member attains the age of 36 years, 
or upon his ceasing, prior to that 
time, to be a member of the Ameri- 
can Bar Association. A_ person 
elected as a Member of the Council 
shall be, at the time of his nomina- 
tion, a resident of the Council Dis- 
trict for which he is chosen. No per- 
son shall be eligible for election as 
a Member of the Executive Council 
if he is then a member of the Coun- 
cil, and has been such a member for 
a period of three consecutive years 
or more. 

Rosert A. STUART 
Secretary, Junior Bar Conference 
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a Judicial Qualification 


It is pleasant and encouraging to learn that Senator 
Wiley of Wisconsin is still seeking to advance the prin- 
ciples advocated and urged by the American Bar Asso- 
ciation to guide the appointing power in the selection 
of members of the Federal Judiciary. During his tenure 
as Chairman of the Senate Committee on the Judiciary, 
he was a staunch supporter of our ideals, always watch- 
ful for the opportunity to encourage improvement in 
the quality of our judges. And his eminent successor 
in the chairmanship, Senator McCarran of Nevada, has 
carried forward with distinction the work of the com- 
mittee in the same tradition. 

In the Congressional Record of April 7, Senator Wiley 
extended some general observations on the subject of 
the appointment of federal judges. 

Among other things, the Senator said: 

“When I was Chairman of the Senate Judiciary Com- 
mittee during 1947-48 in the period of the Republican 
80th Congress, I commented on quite a few occasions, 
in connection with nominations to the judiciary, that 
there is a tremendous—relatively untapped pool of top- 
notch private legal talent available throughout the 
Nation. There are in every judicial district considerable 
numbers of outstanding men and women who are re- 
garded, irrespective of political party, as great practi- 
tioners of the law, possessing years and years of varied 
private experience—men and women who would make 
excellent material for the Federal bench.” 

And again: 
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“On relatively too few occasions has a situation 
occurred where a judgeship nomination has met, for 
example, with practically universal acclaim, with all 
sections of the bar giving eager and enthusiastic endorse- 
ment because an individual of the highest stature has 
been appointed—an individual of towering legal ability 
and background. 

“The fact, for example, that the American Bar 
Association or a state or city or county bar may say 
that it has no objection to a nomination . . . is not 
enough in my judgment to justify any complacency on 
our part. Lack of objection is obviously not an affirma- 
tive demonstration of enthusiastic and unanimous ap- 
proval.” 


a Apples 


The article appearing in this issue “On the Selection 
and Keeping of Apples” (page 479) by Edgar J. Good- 
rich strikes a note which is as refreshing as it is timely 
in these days when it is popular to presume the mis- 
conduct of most government officials from the publicity 
attending the investigation of misconduct on the part 
of a few. Surely members of the Bar should heed Mr. 
Goodrich’s message. Lawyers are the first to resent at- 
tacks upon all members of our profession because of 
the dereliction of a few whom the profession itself 
investigates and disciplines. In our eagerness to police 
the Bar we are not misled into suspicion of all lawyers. 
We feel that our vigilance in this direction is the best 
protection afforded the public, and should be the vindi- 
cation of all faithful practitioners. With government 
officials it should be the same. In Mr. Goodrich’s meta- 
phor, let us not be led into rejecting all the apples 
because some are bad. 


= The House of Delegates 


It is perhaps not demonstrable that our House of 
Delegates is among the greatest deliberative bodies in 
the world. But the performance of the delegates at the 
recent Mid-Year meeting was cogent evidence of the 
fact. The makeup of the House in itself gave great 
assurance. Here were gathered about 200 leaders of the 
Bar from all parts of the nation. They were men and 
women of character and intellect; those whose records 
justified their selection. They were there because of 
their live interest in the efforts of the organized Bar 
to improve the quality of its service to the public and to 
make the administration of justice under the law ever 
more prompt, more readily accessible to all and more 
effective. 

Here is the natural outlet for the exercise of the 
lawyer's special talents. He is trained and skilled in 
debate, discussion, deliberation and the exposition of 
the facts and the kaw to sustain his cause. 

Great things are expected when this select personnel 
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of the House convenes. The results are seldom dis- 
appointing and always heartening. Never was the per- 
formance of the House more exhilarating than at its 
meeting in Chicago last February. 

We venture the assertion, without fear of contradic- 
tion, that at the morning session of the House on Febru- 
ary 26, under the skilful guidance of its distinguished 
Chairman, heights were reached in debate never sur- 
passed and seldom equalled in the story of our House of 
Delegates. 

The discussion related to the subject matter of the 
report of the Committee on Peace and Law through 
United Nations and the first two of its recommendations. 

The first proposed an amendment to the Constitution 
to prevent a treaty from overriding any part of the 
Constitution, or automatically overriding state laws, 
merely by virtue of approval by the President and two- 
thirds of the Senators present; and to prevent Congress 
from ratifying a treaty extending federal power into 
fields in which Congress has no power to legislate except 
under the authority of that treaty. The Section of 
International and Comparative Law opposed the pro- 
posed amendment. 

The important thing for the purpose of this state- 
ment is not how the House voted but the manner in 
which arguments were presented. The participants 
showed the results of careful and thorough study in 
what they said. They maintained themselves with quiet, 
earnest dignity. They spoke temperately, yet with calm 
forcefulness and assurance. 

The issues were not as simple as they seemed. The 
exercise of the treaty-making power itself involves 
problems the solution of which is frequently not without 
difficulty. 

John W. Davis, while Ambassador at the Court of 
St. James, spoke upon this subject before the Oxford 
University British American Club. His speech was pub- 
lished as the leading article in the September, 1920, 
issue of the AMERICAN BAR ASSOCIATION JOURNAL. 


Editorials 


Referring to the President and the Senate, Mr. Davis 
said: 

“Like all other officers of the Government they dare 
not exceed the authority which has been granted to 
them, and a treaty no less than a statute must conform 
to the Constitution and yield to its superior force. No 
treaty, by way of illustration, would have binding force 
which violated the Constitutional prohibition against 
the establishment of religion. . . . Of more practical 
consequence is the query whether by the use of the 
treaty-making power the Federal Government can deal 
with any of those matters left by the Constitution to the 
control of the states; matters of public morals, public 
health, the hours of labor, or, as in the case of our most 
recent treaty with Great Britain, the protection of the 
wild fowl that come and go across the Canadian border. 
Here there is a fierce battle among the pundits. You 
will think it strange that after the Constitution of the 
United States has been in force for 140 years such ques- 
tions should still be open. I can only reply that there 
are many more equally unsettled, and as to all of them 
we wait for a deliverance in the fullness of time from 
the Supreme Court as the final arbiter and interpreter.” 


The second resolution offered by the Committee 
suggested that no action be taken presently upon the 
proposal for the establishment of an International 
Criminal Court. The Section of Criminal Law joined 
with the Section of International Law in challenging 
the position of the Committee. Again the debate and the 
presentation of arguments on all sides of the question 
were of the highest quality. 

Other matters coming before the House were given 
careful and serious consideration and discussed dis- 
passionately and exhaustively. 

All these debates were summarized in the May issue 
of the JOURNAL. 


All in all that Mid-Year Meeting of the House was 
memorable,—not soon to be forgotten. 











Louisville Regional Meeting 


(Continued from page 487) 


Lexington Country Club where the 
Lexington Bar Association tendered 
a cocktail party and a buffet lunch- 
eon. Following this, some went to 
the Keeneland Race Course and 
some to visit the horse and stock 
farms and to attend a party at the 
Crown Crest Farm on the Newton 
Pike. All met again at the Keeneland 


Race Course to see the running of 
the Ashland Stakes and the presenta- 
tion by President Barkdull of a 
trophy to the winner. 

This meeting was made possible 
by the efforts of Blakey Helm, its 
Director, and by the work of the 
American Bar Association Regional 
Meeting Committee comprising Burt 
J. Thompson, of Forest City, Iowa, 
its Chairman; E. Smythe Gambrell, 
of Atlanta; Charles S. Rhyne, of 
Washington, D.C.; Robert G. Storey, 


of Dallas; and Richard P. Tinkham, 
of Hammond, Indiana, backed up by 
the effective work of the Louisville 
and Kentucky State Bar Associations 
and by the complete co-operation of 
the Presidents of the participating 
state, metropolitan and local bar 
associations in the six states. Its 
greatest success lay in the unique 
charm of Kentucky and its lawyers 
who spared nothing in living up 
completely to their famous tradition 
of hospitality and friendliness. 
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Supreme Court Decisions 


CONFLICT OF LAWS 


Question of Whether Obligation To 
Pay Alimony Is Terminated by a Re- 
marriage Later Annulled by Decree of 
Sister State Is To Be Determined by 
Law of State Awarding Alimony De- 
cree 


® Sutton v. Leib, 342 U.S. 402, 96 L. 
ed. Adv. Ops. 352, 72 S. Ct. 398, 20 
U. S. Law Week 4156. (No. 143, de- 
cided March 3, 1952.) 


In 1939, petitioner Sutton di- 
vorced the respondent in Illinois 
and was awarded monthly alimony 
of $185 “for so long as plaintiff shall 
remain unmarried, or for so long as 
this decree remains in full force and 
effect”. In 1944, petitioner married 
Walter Henzel in Nevada immedi- 
ately after a Nevada court had 
awarded him a decree of divorce 
from his wife Dorothy, a resident of 
New York who made no appearance 
in the Nevada proceedings. Dorothy 
Henzel thereupon brought a separate 
maintenance action in New York in 
which Henzel appeared. The New 
York proceeding resulted in a decree 
in favor of Dorothy Henzel which 
declared Henzel’s Nevada divorce 
from her “null and void”. Both peti- 
tioner and Henzel appeared in an- 
nulment proceedings in New York 
which ended in a decree annulling 
their marriage on the ground that 
it was bigamous. Petitioner brought 
this action in a federal district court 
in Illinois, alleging diversity juris- 
diction, to obtain alimony payments 
from her first husband for the period 
from the Nevada remarriage to the 
date of her third presumably valid 
marriage in New York to a third 
man. Respondent argued that the 
Nevada marriage ended his obliga- 
tion to pay alimony under the terms 
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of the Illinois decree. Petitioner 
contended that Illinois was obliged 
to give full faith and credit to the 
New York decree, arguing that since 
it voided the Nevada marriage 
ab initio, respondent was still liable 
for alimony until her marriage to 
her present husband. The district 
court rendered summary judgment 
for respondent, and the Court of 
Appeals for the Seventh Circuit af- 
firmed, holding that the Nevada 
marriage was valid in Nevada, that 
it was entitled to full faith and credit 
in Illinois and that the liability for 
alimony had been terminated. 

The Supreme Court, speaking 
through Mr. Justice REED, reversed 
and remanded for a determination 
whether Illinois law gave the Nevada 
marriage, subsequently annulled by 
New York, sufficient vitality to re- 
lease Leib from his obligation to pay 
alimony. He noted that New York 
had had jurisdiction of the parties 
and that its decree annulling the 
Nevada marriage was entitled to 
full faith and credit. The Court of 
Appeals erred in holding that the 
Nevada decree was entitled to full 
faith and credit, he said, for it was 
subject to attack and nullification 
in New York since Mrs. Henzel was 
not personally served in Nevada and 
did not appear in those proceedings. 
Illinois is required to give full faith 
and credit to the New York decree 
of annulment, he reasoned, but IIli- 
nois is free to decide for itself what 
effect that annulment has on the 
obligations of the respondent, who 
was a stranger to it. 

It was noted that Mr. Justice 
BLAcK would have affirmed the 
judgment of the Court of Appeals. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion, declaring that 
he would remand the case to the 
Court of Appeals to be held by it 


George Rossman 


Editor-in-Charge 


until the petitioner obtained a de- 
cision by the Illinois Supreme Court 
of the Illinois law on the remaining 
question. He declared that, since 
Illinois law on the point had not 
been determined by the Illinois 
court, the Court of Appeals could 
give only a “tentative and indecisive” 
answer to the problem. 

The case was submitted upon 
briefs by John Alan Appleman and 
Edward D. Bolton for the petitioner, 
and by Arthur M. Fitzgerald for the 
respondent. 


CONSTITUTIONAL LAW 
New York's Feinberg Law Disqualify- 
ing Teachers Who Belong to Subver- 
sive Organization Held Not To Violate 
Freedom of Speech, Assembly or Due 
Process 


® Adler v. Board of Education of the 
City of New York, 342 U. S. 485, 96 
L. ed. Adv. Ops. 295, 72 S. Ct. 380, 20 
U.S. Law Week 4127. (No. 8, decided 
March 3, 1952.) 

This was an action for a declara- 
tory judgment begun in the Supreme 
Court of New York, Kings County, 
praying that New York’s Feinberg 
Law be declared - unconstitutional. 
The preamble to the law sets forth 
legislative findings that Communists 
are infiltrating the public school 
system as teachers, using their posi- 
tions to advocate and teach Commu- 
nist doctrine. The law provides that 
school boards make a list, after full 
notice and hearing, of organizations 
that advocate, advise, teach or em- 
brace the violent overthrow of the 
Government and enacts that mem- 
bership in such organizations “shall 
constitute prima facie evidence for 
disqualification for appointment to 
or retention in any office or position 
in the school system”. The statute 
provides for a full hearing with the 






















right to judicial review before an 
employee or seeker of employment is 
discharged or denied employment. 

On motion for judgment on the 
pleadings, the New York Supreme 
Court held that the statute violated 
the due process clause of the Four- 
teenth Amendment and issued an 
injunction. The Appellate Division 
reversed and the New York Court of 
Appeals affirmed the judgment of the 
Appellate Division. 

On appeal to the United States 
Supreme Court, the Court affirmed, 
speaking through Mr. Justice MIn- 
TON. In reply to the argument that 
the Feinberg Law and the rules pro- 
mulgated under it by the Board of 
Education are an abridgment of 
free speech and assembly, the Court 
declared that, while teachers in New 
York have the right to assemble, 
speak and believe as they choose, 
they have no right to work for the 
state on their own terms. He held 
that there was nothing in the statute 
that deprived them of freedom of 
speech or assembly. The school 
board has the right and the duty of 
screening the teachers to determine 
their fitness, he continued, and if a 
person is found to be unfit “because 
of membership in a listed organiza- 
tion, he is not thereby denied the 
right of free speech and assembly. 
His freedom of choice between mem- 
bership in the organization and em- 
ployment in the school system might 
be limited, but . . . .[c]ertainly such 
limitation is not one the state may 
not make in the exercise of its police 
power to protect the schools from 
pollution and thereby to defend its 
own existence”. 

It had also been argued that the 
provision making membership in 
any of the listed organizations prima 
facie evidence of disqualification to 
teach was itself a denial of due proc- 
ess because the fact found bore no 
resemblance to the fact presumed. In 
reply to this, Mr. Justice MINTON 
said that membership in one of the 
listed organizations found to be with- 
in the statute and known by the 
member to be within the statute was 
a legislative finding that the member 
supported the thing the organization 


stood for, that is, the violent over- 
throw of the Government. “We can- 
not say that such a finding is con- 
trary to fact or that ‘generality of 
experience’ points to a different con- 
clusion”, he declared, adding that 
there was no problem of procedural 
due process because the presumption 
was not conclusive and the person 
against whom it was applied had 
full opportunity to rebut it. “Where, 
as here, the relation between the 
fact found and the presumption is 
clear and direct and is not conclu- 
sive, the requirements of due process 
are satisfied”, he concluded. 

The issue of unconstitutional 
vagueness of the statutory language 
had been raised for the first time in 
argument before the Court. Mr. Jus- 
tice MINTON disposed of this ques- 
tion by citing the rule that the Court 
does not pass upon the constitution- 
ality of a state statute before the state 
courts have had an opportunity to 
do so. 

Mr. Justice BLACK wrote a dissent- 
ing opinion, declaring that in his 
view, under the First Amendment 
made applicable to the states by the 
Fourteenth, “public officials cannot 
be constitutionally vested with pow- 
ers to select the ideas people can 
think about, censor the public views 
they can express, or choose the per- 
sons or groups people can associate 
with.” 

Mr. Justice FRANKFURTER wrote an 
opinion dissenting on the ground 
that the Court was being asked to 
adjudicate claims against the consti- 
tutionality of a statute before it had 
been put into operation in a case 
in which the parties had no real in- 
terest, nothing really at stake. In his 
view, the Court should have declined 
jurisdiction. 

Mr. Justice DoucGias, joined by 
Mr. Justice BLACK, wrote a dissent- 
ing opinion in which he declared 
that he could not accept the doctrine 
that a citizen who enters the public 
service can be forced to sacrifice his 
rights. He termed the Feinberg Act 
“guilt by association” and declared 
that it was certain to raise havoc with 
academic freedom. 

The case was argued by Osmond 
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K. Fraenkel for appellants, and by 
Michael A. Castaldi for the Board 
of Education. 


CONSTITUTIONAL LAW 


State Statute Prohibiting Docking cf 
Workers for Time Spent in Voting Held 
Not To Deny Due Process 


" Day-Brite Lighting, Inc. v. Mis- 
sourt, 342 U. S. 421, 96 L. ed. Adv. 
Ops. 343, 72 S. Ct. 405, 20 U. S. Law 
Week 4152. (No. 317, decided March 
3, 1952.) 

A Missouri statute provides that 
an employee may absent himself 
from his employment for four hours 
between the opening and closing of 
the polls without penalty on an 
election day. An employer who, 
among other things, deducts wages 
for that absence is deemed to be 
guilty of a misdemeanor. On Novem- 
ber 5, 1946, an election day, appel- 
lant allowed its employees to leave 
early so as to give them the required 
four consecutive hours off prior to 
the closing of the polls, but did not 
pay them for the time they took from 
their regular working hours. It was 
convicted and fined for violation of 
the statute. The Missouri Supreme 
Court affirmed over objections that 
the statute violated the due process 
and equal protection clauses of the 
Fourteenth Amendment. 

Speaking through Mr. Justice 
Doucias, the Supreme Court re- 
versed. The opinion compared the 
liberty of contract argument ad- 
vanced by appellant to the philoso- 
phy of earlier Supreme Court deci- 
sions invalidating state statutes pre- 
scribing maximum working hours, 
outlawing “yellow dog” contracts 
and fixing minimum wage standards 
for women. The “only semblance of 
substance” in the objection to the 
statute, Mr. Justice Douctas said, 
was that it required the employer to 
pay wages for a period in which the 
employee performed no services. Of 
this, he said, “Most regulations of 
business necessarily impose financial 
burdens on the enterprise for which 
no compensation is paid.” He con- 
cluded that the legislative determina- 
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tion that time out for voting should 
cost the employee nothing, was a 
valid one under the “broad and in- 
clusive concept” of the police power. 

It was noted that Mr. Justice 
FRANKFURTER concurred in the result. 


Mr. Justice JACKSON wrote a dis- 
senting opinion in which he pointed 
out that the employee who had in- 
stigated the suit had demanded a 
four-hour leave of absence with full 
pay to do election campaigning and 
get out the vote. He lived 200 feet 
from the polling place and it took 
him five minutes to vote. Mr. Justice 
Jackson thought that the Court’s re- 
sort to the analogy of the minimum 
wage laws was “far fetched and un- 
convincing” and declared that it con- 
fused the point in issue to hold that 
because a state may require payment 
of a minimum wage for hours that 
are worked, it may compel payment 
for time that is not worked. 


The case was argued by Henry C. 
M. Lamkin for appellant, and by 
John R. Baty for Missouri. 


CONSTITUTIONAL LAW 


Parent Taxpayer Held To Have No 
Standing To Contest Validity of State 
Statute Requiring Reading of Bible in 
Public Schools 


® Doremus v. Board of Education of 
Borough of Hawthorne, 342 U. S. 
429, 96 L. ed. Adv. Ops. 310, 72 
S. Ct. 394, 20 U. S. Law Week 4150. 
(No. 9, decided March 8, 1952.) 
This was an action for a declara- 
tory judgment prosecuted in the 
state courts of New Jersey, seeking 
to have declared invalid a New Jer- 
sey statute that requires the reading, 
without comment, of five verses of 
the Old Testament at the opening of 
each public-school day. It was al- 
leged that the act violated the es- 
tablishment of religion clause of the 
First Amendment. The state trial 
court denied relief on the merits on 
the basis of the pleadings and a pre- 
trial conference. The New Jersey 
Supreme Court rendered its opinion 
that the statute did not violate the 
Federal Constitution, disposing of 
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the case on its merits despite its 
doubt as to jurisdiction since the 
only interest one of the complain- 
ants had was as a “citizen and tax- 
payer” and the other, while a parent 
of a girl in the public schools, did 
not allege any violation of rights. 


The Supreme Court of the United 
States dismissed an appeal to it with- 
out reaching the constitutional ques- 
tion. Mr. Justice JACKSON, speaking 
for the Court, said that the interests 
of a taxpayer are too indeterminable, 
remote, uncertain and indirect to 
furnish a basis for an appeal to the 
preventive powers of the Court over 
the manner of tax expenditure. He 
declared: ‘“‘We do not undertake to 
say that a state court may not render 
an opinion on a federal constitu- 
tional question even under such cir- 
cumstances that it can be regarded 
only as advisory. But, because our 
own jurisdiction is cast in terms of 
‘case or controversy’, we cannot ac- 
cept as the basis for review, nor as 
the basis for conclusive disposition 
of an issue of federal law without 
review, any procedure which does 
not constitute such.” 

Mr. Justice DouctLas, joined by 
Mr. Justice REED and Mr. Justice 
BuRTON, wrote an opinion dissent- 
ing on the ground that the case 
should be decided on its merits. A 
suit by all the taxpayers to enjoin 
the practice authorized by the school 
board would be a suit by vital 
parties, he declared, and he said that 
he could see no reason why less than 
all could not bring such a suit, since 
their interest was the same. 

The case was argued by Heyman 
Zimel for Doremus, and by Theodore 
D. Parsons and Harry F. Schenk for 
the Board of Education. 


CONTRIBUTION 


No Right of Contribution Exists Be- 
tween Two Maritime Joint Tortfeasors 
in Federal Noncollision Cases 


®" Halcyon Lines and Vinke and 
Company v. Haenn Ship Ceiling and 
Refitting Corporation, Haenn Ship 
Ceiling and Refitting Corporation v. 
Halcyon Lines and Vinke and Com- 
pany, 342 U.S. 282, 96 L. ed. Adv. 


Ops. 217, 72 S. Ct. 277, 20 U.S. Law 
Week 4094. (Nos. 62 and 197, de- 
cided January 14, 1952.) 


Halcyon Lines hired the Haenn 
Ship Ceiling and Refitting Corpora- 
tion to make repairs on Halcyon’s 
ship which was moored in navigable 
waters. One Baccile, an employee of 
Haenn, was injured while making 
these repairs and brought suit for 
damages against Halcyon, alleging 
that his injuries were caused by its 
negligence and the unseaworthiness 
of its vessel. Halcyon joined Haenn 
as a party defendant on the ground 
that its negligence had contributed 
to the injuries. By agreement, Baccile 
was awarded a judgment of $65,000, 
paid by Halcyon. The jury returned 
a special verdict finding Haenn 75 
per cent and Halcyon 25 per cent 
responsible, but the district judge 
refused to accept this verdict and 
entered his judgment holding each 
joint tortfeasor responsible for half 
the damage. The Court of Appeals 
for the Third Circuit held that the 
amount of Haenn’s contribution 
could not exceed the amount Haenn 
would have been compelled to pay 
under the Longshoremen’s and Har- 
bor Workers’ Compensation Act. 


The Supreme Court reversed the 
judgments of the Court of Appeals 
and remanded the causes to the Dis- 
trict Court with instructions to dis- 
miss the contribution proceeding 
against Haenn. The opinion of the 
Court was delivered by Mr. Justice 
BLACK, who rested his decision upon 
a conclusion that it would be unwise 
for the Court to attempt to fashion 
any new judicial rules of contribu- 
tion between joint tortfeasors. “We 
think that legislative consideration 
and action can best bring about a 
fair accommodation of the diverse 
but related interests of these groups” 
he declared. While the admiralty 
rule is that mutual wrongdoers share 
equally the damage sustained when 
two vessels collide, Mr. Justice 
Buiack found that the Court had 
never applied the rule to noncol- 
lision cases and that, while the Con- 
gress has enacted much legislation 
in the area of maritime personal in- 
juries, the present case is not covered 
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by the statutes. “In view of the fore- 
going, and because Congress while 
acting in the field has stopped short 
of approving the rule of contribu- 
tion here urged, we think it would 
be inappropriate for us to do so” he 
declared. 

It was noted that Mr. Justice REED 
and Mr. Justice BuRToN would have 
reversed with directions to the dis- 
trict court to allow the contributions 
equal to 50 per cent of the judgment 
recovered by Baccile against Hal- 
cyon. 

The cases were argued by Joseph 
W. Henderson for Halcyon, and by 
Thomas E. Bryne Jr., for Haenn. 


EXPLOSIONS AND EXPLOSIVES 


ICC Regulation Requiring Motor Ve- 
hicles Loaded with Explosives To Avoid 
Crowded Thoroughfares Held Valid 
Over Allegations of Invalidity for 
Vagueness 


® Boyce Motor Lines, Inc. v. United 
States, 342 U. S. 337, 96 L. ed. Adv. 
Ops. 249, 72 S. Ct. 329, 20 U. S. 
Law Week 4099. (No. 167, decided 
January 28, 1952.) 


Petitioner was indicted for viola- 
tion of a regulation promulgated by 
the Interstate Commerce Commis- 
sion providing that “Drivers of 
motor vehicles transporting any ex- 
plosive, inflammable liquid, inflam- 
mable compressed gas, or poison- 
ous gas shall avoid, so far as practi- 
cable, and, where feasible, by pre- 
arrangement of routes, driving into 
or through congested thoroughfares, 
places where crowds are assembled, 
Street car tracks, tunnels, viaducts, 
and dangerous crossings.” The in- 
dictment charged that petitioner had 
thrice sent one of its trucks carrying 
carbon bisulphide through the Hol- 
land Tunnel and that on the third 
of these trips the load exploded in 
the Tunnel, injuring about sixty 
persons. The District Court dis- 
missed the indictment, holding that 
the words “so far as practicable, and, 
Where feasible” in the regulation 
were “so vague and indefinite as to 
make the standard of guilt conjec- 
tural”. The Court of Appeals for the 





Third Circuit reversed, holding that 
the regulation established a reason- 
ably certain standard of conduct. 

The Supreme Court affirmed in an 
opinion delivered by Mr. Justice 
Cxiark. He pointed out that, under 
the regulations, the Government 
must prove that petitioner could 
have taken another route that was 
both commercially practicable and 
appreciably safer than the one fol- 
lowed, and must also show that pe- 
titioner knew that there was such a 
practicable, safer route and yet de- 
liberately took the more dangerous 
or that it willfully neglected to in- 
quire into the availability of such 
an alternative route. “If it is true 
that in the congestion surrounding 
the lower Hudson there was no prac- 
ticable way of crossing the River 
which would have avoided such 
points of danger to a substantially 
greater extent than the route taken, 
the petitioner has not violated the 
Regulation. But that is plainly a 
matter for proof at the trial,” Mr. 
Justice CLARK declared. 


Mr. Justice JACKSON wrote a dis- 
senting opinion in which Mr. Justice 
Back and Mr. Justice FRANKFURTER 
joined. The dissenters declared that 
the regulation contained no definite 
standard from which one can start 
at the calculation of his duty. “It 
leaves all routes equally open and all 
equally closed” Mr. Justice JACKSON 
said. “What guidance can be gleaned 
from this regulation as to how one 
could with reasonable certainty 
make a choice of routes that would 
comply with its requirements?” 

The case was argued by Archie O. 
Dowson for the petitioner, and by 
Robert W. Ginnane for the United 
States. 


MONOPOLIES 


Amendment by District Court of Con- 
sent Decree So as To Require Sale of 
Defendant Siockholder’s Stock Held 
To Require Hearing 


®" Hughes v. United States, 342 U.S. 
352, 96 L. ed. Adv. Ops. 281, 72 S. 
Ct. 306, 20 U.S. Law Week 4118. 
(No. 86, decided February 4, 1952.) 
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In antitrust proceedings filed 
against Radio-Keith Orpheum Cor- 
poration and other moving picture 
producers, a consent decree was 
entered containing detailed pro- 
visions for complete divorcement of 
R.K.O.’s production-distribution as- 
sets from its theatre assets. ‘Two new 
companies were to be formed, one 
to take over the production and dis- 
tribution subsidiaries and the other 
to own and control the theatres. 
R.K.O. itself was to be dissolved and 
its former stockholders were to be- 
come the owners of all the capital 
stock of the two new companies. 
Appellant Hughes owned 24 per cent 
of R.K.O’s common stock; no other 
shareholder owned as much as | per 
cent. Hughes and the Government 
agreed on terms to meet this situa- 
tion, it being provided in the con- 
sent decree that Hughes might 
“either” (1) sell his stock in one or 
the other of the two newly formed 
companies “or” (2) deposit his stock 
with a court-designated trustee under 
a voting trust agreement to remain 
in force until Hughes should have 
sold his stock in one of the com- 
panies. Hughes chose not to sell any 
of the stock, he and the Government 
agreed upon a trustee and the terms 
of a voting trust, and the agreement 
was approved by a court order. This 
controversy arose when the Govern- 
ment sought a court order forcing 
the trustee to sell the stock. Without 
evidence or findings of fact, the Dis- 
trict Court amended its order ap- 
pointing a trustee by providing that 
“if the stock trusteed shall not have 
been disposed of by Howard R. 
Hughes by February 20, 1953, the 
trustee shall dispose of such stock 
within two years thereafter”. 

The Supreme Court reversed in 
an opinion delivered by Mr. Justice 
Biacx. He held that the District 
Court erred in reading the agree- 
ment between Hughes and the Gov- 
ernment as compelling him to sell 
his stock within a reasonable time. 
“A reading of the either/or wording 
would make most persons believe 
that Hughes was to have a choice of 
two different alternatives. Hughes 
would have no choice if the first 
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‘alternative’ was to sell the stock and 
the second ‘alternative’ was also to 
sell the stock” he remarked. ““What- 
ever justification there may be now 
or hereafter for new terms that re- 
quire a sales of Hughes’ stock, we 
think there is no fair support for 
reading that requirement into the 
language of [the agreement].” He 
rejected the contention of the Gov- 
ernment that the District Court 
could summarily order sale of the 
stock under provisions of the decree, 
which reserved jurisdiction to 
amend, or through the exercise of 
its inherent equity powers. 

Mr. Justice JACKSON and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of the case. 

The case was argued by T. A. 
Slack for Hughes, and by Philip 
Marcus for the Government. 


PROCESS 


Federal Due Process Neither Prohibits 
Nor Requires State Court To Entertain 
Suit Against Foreign Corporation for 
Claim Not Arising Out of Business 
Transacted in State 


= Perkins v. Benguet Consolidated 
Mining Company, 342 U.S. 437, 96 
L. ed. Adv. Ops. 335, 72 S. Ct. 413, 
20 U.S. Law Week 4146. (No. 85, 
decided March 3, 1952.) 


The Benguet Consolidated Min- 
ing Company is a corporation or- 
ganized under the laws of the Philip- 
pine Islands, where it owns and op- 
erates profitable gold and_ silver 
mines. Petitioner, a nonresident of 
Ohio, filed two actions in personam 
in an Ohio court against the cor- 
poration, among others, seeking div- 
idends allegedly due her as a 
shareholder and asking damages for 
the company’s alleged failure to 
issue her certain stock certificates. 
Service was made upon the mining 
company’s president who was carry- 
ing on a limited part of the corpora- 
tion’s business in Ohio. The cause 
of action sued upon did not arise in 
Ohio and did not relate to the cor- 
poration’s activities there. The trial 
court sustained a motion to quash 
the service of summons upon the 
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mining company and the state 
Court of Appeals and the Ohio Su- 
preme Court affirmed. 

On writ of certiorari before the 
United States Supreme Court, Mr. 
Justice Burton, speaking for the 
Court, held that the due process 
clause of the Fourteenth Amendment 
left Ohio free to take or to decline 
jurisdiction over the corporation. He 
found that it was not clear from the 
opinion of the Ohio Supreme Court 
whether it had rested its holding 
upon state grounds or upon the 
Fourteenth Amendment. There was 
no substance in the suggestion that 
federal due process required Ohio to 
grant such relief against a foreign 
corporation, he said, and, in holding 
that nothing in the Federal Constitu- 
tion prohibited Ohio from opening 
her courts to such a case, he stated 
the following rule: “Today if an au- 
thorized representative of a foreign 
corporation be physically present in 
the state of the forum and be there 
engaged in activities appropriate to 
accepting service or receiving notice 
on its behalf, we recognize that there 
is no unfairness in subjecting that 
corporation to the jurisdiction of the 
courts of that state through such 
service of process upon that repre- 
sentative.” He noted that in this 
case, the president of the mining 
company had carried on correspond- 
ence, banking, stock transfers, pay- 
ment of salaries and purchase of 
machinery in Ohio. He declared 
that those activities were enough to 
make it fair and reasonable to sub- 
ject the corporation to in personam 
proceedings in the state “at least 
insofar as the proceedings in per- 
sonam seek to enforce causes of ac- 
tion relating to those very activities 
or to other activities of the corpora- 
tion within the state”. It is but one 
step further to a proceeding in per- 
sonam to enforce a cause of action 
not arising out of the corporation’s 
activities in the state of the forum, 
he declared, and certainly the activ- 
ities of the corporation within Ohio 
were sufficiently substantial to per- 
mit that state to entertain the cause 
of action. 

Mr. Justice BLAck concurred in 


the result. 

Mr. Justice MINTON wrote a dis- 
senting opinion in which the CHIEF 
Justice joined. He said that he 
would dismiss the writ as improv- 
idently granted because the Ohio 
Supreme Court had rested its opin- 
ion upon adequate state grounds. 

The case was argued by Robert 
N. Gorman for Perkins, and by Lu- 
cien H. Mercier for Benguet Con- 
solidated Mining Company. 


RAILROADS 


State Courts Must Follow Federal Rule 
as to Function of Judge and Jury in 
Applying Federal Employers Liability 
Act 


® Dice v. The Akron, Canton and 
Youngstown Railroad Company, 342 
U.S. 359, 96 L. ed. Adv. Ops. 285, 
72 S. Ct. 312, 20 U.S. Law Week 
4120. (No. 374, decided February 4, 
1952.) 

Dice, an employee of the Akron, 
Canton and Youngstown Railroad, 
was injured when an engine in which 
he was riding jumped the track. He 
brought suit for damages under the 
Federal Employers’ Liability Act in 
an Ohio court, alleging that his in- 
juries were the result of respondent's 
negligence. Respondent denied the 
allegation of negligeice and pleaded 
a release signed by petitioner as a 
bar to recovery. Petitioner contended 
that the release was void because he 
had signed it relying upon respon- 
dent’s deliberately false statement 
that it was nothing more than a re- 
ceipt for back wages. After a jury 
trial in which petitioner won a ver- 
dict for $25,000, the trial judge 
entered judgment for respondent 
notwithstanding the verdict, holding 
that the facts did not “sustain either 
in law or in equity the allegations of 
fraud... .”’ A state appellate court 
reversed on the ground that under 
federal law, which controlled in its 
view, the jury’s verdict must stand 
because there was ample evidence to 
support its finding of fraud. The 
Ohio Supreme Court reversed, one 
judge dissenting, holding that Ohio, 
not federal, law governed, that peti- 
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tioner was bound by the release, and 
that under state law factual issues as 
to fraud in the execution of the 
release were properly decided by the 
judge rather than by the jury. 

The Supreme Court of the United 
States reversed, sustaining the state 
court of appeals, Mr. Justice BLACK 
speaking for the Court. Holding that 
the validity of releases under the 
Act was a question to be determined 
by federal, not state, law he declared 
that ““Manifestly the federal rights 
affording relief to injured railroad 
employees under a federally declared 
standard could be defeated if states 
were permitted to have the final 
say as to what defenses could and 
could not be properly interposed to 
suits under the Act.” 

The Ohio rule, which bound the 
petitioner by the release in this case, 
is out of harmony with modern ju- 
dicial and legislative practice to re- 
lieve injured persons from the effect 
of releases fraudulently obtained, he 
said. He announced that the correct 
federal rule was that a release of 
rights under the Act “is void when 
the employee is induced to sign it 
by the deliberately false and material 
statements of the railroad’s author- 
ized representatives made to deceive 
the employee as to the contents of 
the release.” 

The right to trial by jury is “part 
and parcel of the remedy afforded 
railroad workers under the Em- 
ployers Liability Act” Mr. Justice 
Biack declared, and is too substan- 
tial a part of the rights accorded by 
the Act to permit it to be classified 
as a mere “local rule of procedure”. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice ReEp, Mr. Justice 
Jackson and Mr. Justice Burton, 
wrote an opinion concurring for 
reversal but dissenting from the 
Court’s opinion. The dissenting 
Justices held that the states are 
under no duty to treat actions aris- 
ing under the Act differently from 
the way they treat local negligence 
actions, including the distribution 
of the functions of judge and jury. 
They felt, however, that the Ohio 
courts erred in applying the state 
rule as to the validity of releases 


Review of Recent Supreme Court Decisions 


rather than the federal rule. 

The case was argued by Rice A. 
Hershey for the petitioner, and by 
William A. Kelly for the respondent. 


STATES 


Full Faith and Credit Clause Requires 
State Courts To Entertain Action for 
Wrongful Death Resulting from Acci- 
dent That Occurred in Sister State 


" First National Bank of Chicago v. 
United Air Lines, Inc., 342 U.S. 396, 
95 L. ed. Adv. Ops. 360, 72 S. Ct. 
421, 20 U.S. Law Week 4160. (No. 
349, decided March 3, 1952.) 

John Louis Nelson was killed 
when one of respondent’s air liners 
crashed in Utah. Petitioner, Nelson’s 
executor, brought this action in a 
United States District Court in Illi- 
nois claiming $200,000 under the 
Utah wrongful death statute. The 
decedent was a resident of Illinois; 
petitioner is an Illinois bank; re- 
spondent is a Delaware corporation 
doing business in Illinois. An Illi- 
nois statute provides that “no action 
shall be brought or prosecuted in 
this state to recover damages for a 
death occurring outside of this state 
where a right of action for such 
death exists under the laws of the 
place where such death occurred 
and service of process in such suit 
may be had upon the defendant in 
such place.” The District Court, 
relying upon the doctrine of Erie v. 
Tompkins, 304 U.S. 64, held that in 
diversity cases this statute was bind- 
ing upon the federal as well as the 
state courts in Illinois and that it 
barred this action. The Court of 
Appeals affirmed. 


Speaking for the Court, Mr. Jus- 
tice BLAcK reversed, holding that the 
Illinois statute violated the full faith 
and credit clause on the doctrine of 
Hughes v. Fetter, 341 U.S. 609, de- 
cided last term. The Hughes case 
involved a Wisconsin statute similar 
to the Illinois enactment at issue 
here. Mr. Justice BLack noted that 
the only difference between the two 
statutes is that Illinois permits suits 
in its courts under another state’s 
wrongful death statute if service of 


process cannot be had on the de- 
fendant in the state where the death 
was brought about. “That Illinois 
is willing for its courts to try some 
out-of-state death actions is no rea- 
son for its refusal to grant full faith 
and credit as to others”, he declared. 
Mr. Justice JACKSON, joined by Mr. 
Justice MINTON, wrote a dissenting 
opinion. In his view, the District 
Court should have applied the sub- 
stantive law of Utah. He did not 
regard the Illinois jurisdictional rule 
as binding on the federal court 
which, he said, derived its jurisdic- 
tion of the case from federal law. 
Mr. Justice REED dissented on the 
ground that Hughes v. Fetter should 
not be extended to compel a state 
to entertain an action for wrongful 
death if the claim could be effec- 
tively litigated in the courts of the 
state where the cause of action arose. 
The case was argued by Robert 
J. Burdett for First National and by 
David Jacker for United Air Lines. 


STATES 


Suit To Enjoin Collection by State Of- 
ficer of Taxes Allegedly in Violation 
of the Federal Constitution Held Not 
Barred by Doctrine of Sovereign Im- 
munity 


®" Georgia Railroad and Banking 
Company v. Redwine, 342 U.S. 299, 
96 L. ed. Adv. Ops. 255, 72 S. Ct. 
321, 20 U.S. Law Week 4108. (No. 1, 
decided January 28, 1952.) 

This was an action filed in the 
district court to enjoin appellee, the 
Georgia State Revenue Commis- 
sioner, from assessing or collecting ad 
valorem taxes and to have the threat- 
ened collection adjudged in viola- 
tion of a prior decree also entered by 
the court below and affirmed by the 
United States Supreme Court. Ap- 
pellant, a Georgia corporation, was 
incorporated in 1833 by a special 
act of the Georgia General Assembly 
that included a provision exempting 
it from taxation. In 1945, the Geor- 
gia Constitution was amended to 
provide that “all exemptions from 
taxation heretofore granted in cor- 
porate charters are declared to be 
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henceforth null and void”. Pursuant 
to this amendment, appellee was pro- 
ceeding against appellant for the 
collection of ad valorem taxes for 
the year 1939 and all subsequent 
years on behalf of the state and every 
county, school district and munici- 
pality through which appellant's 
lines run. The District Court dis- 
missed the complaint for want of 
jurisdiction, on the ground that it 
was in effect a suit against the state 
to which the state had not consented, 
prohibited by the Eleventh Amend- 
ment. Before the Supreme Court of 
the United States, the state argued 
that the District Court was without 
jurisdiction because “plain, speedy 
and efficient” remedies were avail- 
able to appellant in the state courts. 

The Supreme Court reversed and 
remanded, speaking through the 
CuieF Justice. He found that the 
Georgia Supreme Court, in an 
earlier phase of the litigation, had 
held that injunctive relief was not 
available to restrain collection of the 
taxes. In order to arrest tax execu- 
tion by affidavits of illegality, 
another state remedy suggested as 
being available, he found that that 
procedure would have required the 
filing of over three hundred separate 
claims in fourteen different counties 
to protect the single federal claim 
asserted. A third suggestion, a suit 
for refund after payment of the 
taxes, would have been applicable 
only to taxes payable directly to the 
state and amounting to less than 15 
per cent of the total amount in con- 
troversy. “We cannot say that the 
remedies suggested by the Attorney 
General afford appellant the ‘plain, 
speedy and efficient remedy’ neces- 
sary to deprive the District Court 
of jurisdiction under 28 U. S. C. 
(Supp. IV) §1341” the Cuter Justice 
declared. 

As for the jurisdictional ground 
upon which the District Court had 
based its dismissal, the CHIEF JusTICE 
found that the action was not against 
the state, but was rather an attempt 
to enjoin a state officer from collect- 
ing taxes in alleged violation of ap- 
pellant’s rights under the Federal 
Constitution. Such a suit is not 
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barred as an _ unconsented suit 
against the state, he said. “The State 
is free to carry out its functions with- 
out judicial interference directed at 
the sovereign or its agents, but this 
immunity from federal jurisdiction 
does not extend to individuals who 
act as officers without constitutional 
authority”. 

Mr. Justice DouGLAs, in a concur- 
ring opinion, said that in his view 
the suit was in reality against the 
state to enjoin an impairment of 
contract which is forbidden by the 
commerce clause. 

The case was argued by Furman 
Smith for the company, and by M. 
H. Blackshear, Jr., for the appellee. 


TAXATION 


Imposition by State of Personal Prop- 
erty Ad Valorem Tax on Oil Barges 
Registered in the State But Operated 
Elsewhere Held To Be Prohibited by 
the Fourteenth Amendment 


=" The Standard Oil Company v. 
Peck, 342 U.S. 382, 96 L. ed. Adv. 
Ops. 271, 72 S. Ct. 309, 20 U.S. Law 
Week 4113. (No. 184, decided Feb- 


ruary 4, 1952.) 

Appellant is an Ohio corporation 
that owns boats and barges which 
it uses to transport oil along the 
Mississippi and Ohio Rivers. The 
vessels neither pick up nor discharge 
oil in Ohio, and the maximum river 
mileage traversed by the boats and 
barges in any trip through waters 
bordering Ohio is 1714 miles. The 
vessels are registered in Cincinnati 
but stop in Ohio only for occasional 
fuel or repairs. None of the stops 
involves loading or unloading cargo. 
Peck, the Tax Commissioner of 
Ohio, levied an ad valorem personal 
property tax on all the vessels and 
was sustained by the Board of Tax 
Appeals and the Ohio Supreme 
Court, over objections that the tax 
violated the due process clause of the 
Fourteenth Amendment. 

On appeal to the Supreme Court 
of the United States, Mr. Justice 
Douctas reversed, noting that the 
Court’s earlier view that the dom- 
iciliary state would have a strong 





claim on the whole of -the tax had 


been rejected in Ott v. Mississippi 
Barge Line, 336 U.S. 169. “The for- 
mula approved was one which fairly 
apportioned the tax to the commerce 
carried on within the state” he said. 
“In that way we placed inland water 
transportation on the same constitu- 
tional footing as other interstate 
enterprises.” He rejected the conten- 
tion that the fact that Ohio was the 
state of domicile gave it power to 
levy the tax. “The rule which per- 
mits taxation by two or more states 
on an apportionment basis precludes 
taxation of all of the property by the 
state of the domicile”, he declared. 
“Otherwise there would be multiple 
taxation of interstate operations and 
the tax would have no relation to the 
opportunities, benefits, or protection 
which the taxing state gives these 
operations.” 

Mr. Justice BLAcK dissented with- 
out opinion. 

Mr. Justice MINTON wrote a dis- 
senting opinion, declaring that sea- 
going vessels are taxable at the domi- 
cile of the owner and that the only 
exception to that general rule was 
where vessels had acquired a situs for 
taxation in some other state. That 
was not the case here, he declared. 

The case was argued by Isador 
Grossman and Rufus S. Day, Jr., 
for appellant, and by Isadore Top- 
per for the appellee. 


UNITED STATES 


Federal Antiassignment Act Bars As- 
signment of Claims Against the United 
States in Spite of Mutual Mistake of 
Law and Joinder of Assignors as 
Parties Defendant 


™ United States v. Shannon, 342 
U. S. 288, 96 L. ed. Adv. Ops. 221, 
72 S. Ct. 281, 20 U.S. Law Week 
4091. (No. 47, decided January 14, 
1952.) 

In 1946, Samuel M., Patti A. and 
W. L. Shannon purchased a tract 
of land from Mrs. Kathleen Bo- 
shamer, part of which had been 
leased by the United States. During 
January and February, 1945, United 
States soldiers had damaged build- 
ings standing on the land. The in- 
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strument of sale agreed that “after 
completion of the sale and after de- 
livery of the deed, the sellers hereby 
release to the purchasers any claim, 
reparation, or other cause of action 
against the United States Govern- 
ment for any damage caused the 
property. . . .”” This was an action 
brought by the purchasers under 
the Federal Tort Claims Act against 
the United States for the damage 
done by the soldiers; Mrs. Boshamer 
was joined as party defendant in an 
effort to escape the prohibition of 
the Antiassignment Act, R.S. § 3477. 
Respondents admitted that the dam- 
age had occurred before the claim 
had been assigned to them and that 
they knew of it before the assign- 
ment. The District Court held that 
the Antiassignment Act did not 
apply, on the ground that the join- 
der of the assignors prevented any 
possible prejudice to the Govern- 
ment since the rights of all possible 
claimants would be finally adjudi- 
cated in the suit. The Court of Ap- 
peals affirmed, holding that the as- 
signment had resulted from a mutual 
mistake as to the law: “The relief 
is given to the assignees, not as a 
matter of law, but as a matter of 
equity because of the mistake in- 
volved and the hardship which 
would otherwise result.” 


The Supreme Court reversed, 
speaking through Mr. Justice CLARK, 
who held that the assignment fell 
within the ban of the Antiassign- 
ment Act. Pointing out that the tes- 
timony at the trial made it plain 
that the assignment was a voluntary 
one, Mr. Justice CLARK declared that 
the case “‘presents a situation pro- 
ductive of the very evils which Con- 
gress intended to prevent [in passing 
the Antiassignment Act] ... . the 
assignors knew of no damage and re- 
fused to bring suit, yet by their 
assignment the Government is forced 
to defend this suit through the courts 
and deal with persons who were 
strangers to the damage and are seek- 
ing to enforce a claim which their 
assignors have foresworn”. To follow 
the Court of Appeals and make an 
exception because of the “mutual 
mistake of law” would require an 


inquiry into the state of mind of all 
parties to a challenged assignment 
and reward those who are ignorant 
of a statute that has been upon the 
books for almost a century, he de- 
clared. To hold the Act inapplicable 
because all possible claimants were 
before the court would draw a 
distinction on the basis of a fortui- 
tous factor — whether the assignee 
could get personal service upon his 
assignor. He gave little weight to the 
“hardship” found by the Court of 
Appeals, saying that the Shannons 
paid $30 an acre for land that was 
shown to be worth $100. 

Mr. Justice BLAcK and Mr. Justice 
JAcKson dissented without opinion. 

In a separate opinion, Mr. Justice 
FRANKFURTER declared that he would 
have dismissed the writ as improv- 
idently granted. 

Mr. Justice DouGLas, in a dissent- 
ing opinion, declared that only a 
“narrow conceptual reason” pre- 
vented the Shannons from recover- 
ing. “Certainly the Boshamers could 
recover from the United States and 
if the Assignment were treated as 
void [as against the United States], 
any recovery by the Boshamers 
would in equity belong to the Shan- 
nons” he declared. 

The case was argued by Roger P. 
Marquis for the United States, and 
by John Grimball for the Shannons. 


WAR 


Trading with the Enemy Act Permits 
Return of Property Vested by Alien 
Property Custodian to German Na- 
tional Involuntarily Detained in Ger- 
many During War 


= Guessefeldt v. McGrath, 342 USS. 
308, 96 L. ed. Adv. Ops. 237, 72 S. 
Ct. 338, 20 U.S. Law Week 4102. 
(No. 204, decided January 28, 1952.) 

This was an action brought under 
Section 9(a) of the Trading with 
the Enemy Act, 40 Stat. 411, as 
amended, 50 U.S.C. App. § 1 et seq., 
to recover property vested by the 
Alien Property Custodian. Petitioner 
Guessefeldt was a German citizen 
who had lived continuously in Ha- 
waii from 1896 to 1938 when he 
took his family to Germany for a 
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vacation. Unable to secure passage 
for home when war broke out, he 
was detained involuntarily in Ger- 
many, where, however, he did noth- 
ing directly or indirectly to aid the 
enemy’s war effort. The District 
Court dismissed the complaint on a 
holding that the petitioner was pre- 
cluded from recovering by Section 
39 of the Act, which provides that 
“No property of Germany, 
Japan, or any national of either such 
country vested in . . . the Govern- 
ment... pursuant to the provisions 
of the Act, shall be returned to 
former owners thereof. . . .” The 
Court of Appeals for the District of 
Columbia Circuit affirmed. 

The Supreme Court reversed in 
an opinion written by Mr. Justice 
FRANKFURTER. In determining that 
Guessefeldt was entitled to recover, 
the opinion reviewed the legislative 
history of Section 39 at some length. 
Mr. Justice FRANKFURTER noted that 
Section 9 (a) of the Act (“Any person 
not an enemy . . . claiming any 
interest, right, or title in any money 
or other property which may have 
been conveyed ... to the Alien 
Property Custodian . . . may imnsti- 
tute a suit in equity . . . to establish 
the interest, right, title, or debt so 
claimed. . . .”) allowed the recovery 
of nonenemy property seized by the 
Custodian. Mr. Justice FRANKFURTER 
held that Guessefeldt was not “resi- 
dent within” Germany and was thus 
“not an enemy” within the meaning 
of Section 9 (a) . Guessefeldt retained 
his American domicile and at- 
tempted to leave Germany before 
the United States entered the war, 
it was pointed out. That phrase 
“resident within” enemy territory 
implies something more that mere 
physical presence and something less 
than domicile, he determined. 

Mr. Justice FRANKFURTER then 
turned to the Government’s conten- 
tion that, since Guessefeldt was a 
“national of Germany” within the 
meaning of Section 39, his privilege 
of bringing suit under Section 9 (a) 
was cut off by Section 39. Finding 
that this argument was “unpersua- 
sive” in the context of the legis- 
lative history of Section 39, he noted 
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that that Section was passed in 1948 
as part of a measure establishing a 
commission on the problem of com- 
pensating American prisoners of war, 
internees and others who suffered 
personal injury or property damage 
at the hands of the enemy during 
World War II. “Congressional at- 
tention was focused on the nature 
and extent of these claims and 
methods of adjudicating them’ he 
said. “The issues involved in § 39 
were of peripheral concern.” He de- 
clared that the tenor of the hearings 
on Section 39 demonstrated no pur- 
pose to change the existing scope of 
Section 9(a) and that the interpre- 
tation advanced by the Government 
would “mark the first departure 
from what appears to be a heretofore 
consistent congressional policy”. To 
hold that any national of an enemy 
country is barred from _ recovery 
upon a mere showing of his citizen- 
ship would raise debatable consti- 
tutional questions. Confiscation is 
not easily to be assumed, he declared, 
and, considering that, “a construc- 
tion that avoids it and is not barred 
by a fair reading of the legislation 
is invited”. 

The Cuter Justice wrote a dis- 
senting opinion in which he was 
joined by Mr. Justice Reep and Mr. 
Justice Minron. The Curr JUusTICcE 
stated that he would read Section 
39 literally, saying that “The Court 
applies Section 39 by reading out 
the term ‘national’ and inserting the 
term ‘enemy’ as defined by Section 
2(a). Since it is apparent on the 
face of the statute that Congress in 
no wise chose to assimilate these two 
clearly defined terms, the Court 
should not.” 

The case was argued by William 
W. Barron for the petitioner, and 
by James D. Hill for the respondent. 


WAR 


Trading with the Enemy Act Author- 
izes Alien Property Custodian To Seize 
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Obligations Represented by Deben- 
tures Despite the Fact That Deben- 
tures Themselves Were Held in Foreign 
Country at the Time of Vesting 


= Cities Service Company and The 
Chase National Bank of the City of 
New York v. McGrath, 342 USS. 
330, 96 L. ed. Adv. Ops. 233, 72 S. 
Ct. 334, 20 U.S. Law Week 4097. 
(No. 305, decided January 28, 1952.) 

In this case, the Attorney General, 
as successor to the Alien Property 
Custodian, sought payment by peti- 
tioners of two 5 per cent debentures 
of the face value of $1000 each, pay- 
able to bearer. The Cities Service 
Company was the obligor on the 
debentures and the Chase National 
Bank was the indenture trustee. The 
obligations represented by the de- 
bentures had been vested under the 
Trading with the Enemy Act upon 
a finding that they were owned by 
a resident and national of Germany. 
Neither of the debentures was in 
the possession of the respondent, one 
being in the possession of a New 
York brokerage house, while the 
other reportedly was in the hands 
of the Russians in Berlin. The Dis- 
trict Court had granted summary 
judgment for the petitioners on the 
ground that the Attorney General 
had exceeded his authority in vesting 
the property, holding that the obli- 
gations represented by the deben- 
tures were inseparable from the cer- 
tificates themselves, which, so far 
as known, were outside the country 
at the time of the vesting. The Court 
of Appeals reversed and directed 
summary judgment for the respond- 
ent, reasoning that the Act author- 
ized the seizure and enforcement of 
obligations evidenced by debentures 
outside the country so long as the 
obligor was within the United States. 

The Supreme Court affirmed in an 
opinion by Mr. Justice CLARK. He 
held that the Trading with the 
Enemy Act “grants the authority 
to vest obligations evidenced by do- 


mestic negotiable bearer debentures 
even though the debentures them- 
selves are outside the United States”. 
He declared that to apply the fiction 
that the debentures themselves con- 
stitute the debt, and to hold that 
they were not the proper subject 
for seizure since they had no situs 
in the country at the time of the 
vesting, would provide a sanctuary 
for enemy investments and defeat 
the recovery of American securities 
looted by conquering forces and re- 
strict the exercise of the war powers 
of the United States. This was not 
intended by the Congress, he de- 
clared. 

He agreed with the Court of Ap- 
peals, however, that, under the Fifth 
Amendment, petitioners would have 
a remedy against the United States 
should a foreign court hold them 
liable to a holder in due course of 
the debentures. “In that event, peti- 
tioners will have the right to recoup 
from the United States, for a taking 
of their property in violation of the 
Fifth Amendment, ‘just compensa- 
tion’ to the extent of their double 
liability” he declared. “We agree 
with the Court of Appeals that only 
with this assurance against double 
liability can it fairly be said that 
the present seizure is not itself an 
unconstitutional taking of petition- 
ers’ property.” 

Mr. Justice REED, joined by Mr. 
Justice MINTON, wrote an opinion 
in which he said that he concurred 
in the Court’s cpinion except for 
its declaration that petitioners would 
be able to recoup just compensation 
from the United States should they 
suffer a judgment effecting a second 
recovery against them. “Determina- 
tion that the United States owes such 
an obligation should await develop- 
ment of the circumstances of a 
second judgment” he declared. 

The case was argued by Timothy 
N. Pfeiffer for the petitioners, and 
by George B. Searls for the respond- 
ent. 
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Banks and Banking . . . antitrust laws 
. .. holding corporation's ownership of 
stock in forty-eight commercial banks 
located in five western states and con- 
trol of forty-seven of these tends to 
lessen competition and restrain com- 
merce in violation of §7 of Clayion 
Act . . . corporation ordered to di- 
vest itself of all its stock in the forty- 
seven banks, but permitted to retain 
holdings in Bank of America. 


=" Jn re Transamerica Corp., Board 
of Governors of the Federal Reserve 
System, March 27, 1952. 


In this proceeding the Board of 
Governors of the Federal Reserve 
System, by a vote of three to two, 
held that a holding corporation’s 
ownership of a controlling interest 
in the stock of forty-seven commer- 
cial banks located in five western 
states violates §7 of the Clayton 
Act, 15 USC § 18. In its “Findings as 
to the Facts’, the Board indicated 
the basis for its order directing the 
corporation, Transamerica, to divest 
itself of its holdings within two 
years and ninety days. The Board 
stated that Transamerica was or- 
ganized in 1928 by A. P. Giannini 
for the purpose of concentrating, 
under the control of a single ergani- 
zation, banking operations in the 
western states. Although a bank it- 
self cannot lawfully engage in inter- 
state branch banking, Transamerica, 
not being a bank, could extend its 
operations across state lines. Trans- 
america contended that its stock 
purchases in the banks were for in- 
vestment purposes only. However, 
the majority of the Board replied 
that the effect of Transamerica’s 
holding and use of such stock “may 
be to substantially lessen competition 
and restrain commerce in commercial 
banking in the States of California, 
Oregon, Nevada, Arizona, and Wash- 
ington and tend to create a monop- 


oly in such line of commerce in said 
area.” 

In support of its conclusion, the 
Board emphasized that commercial 
banks enjoy a monopoly of the 
“money-payment and money-crea- 
tion functions” and dominate the 
market in short-term business credit 
in the local area which they serve. 
Chere is little competition from dis- 
tantly located banks, the opinion 
said, since substantially all persons 
requiring the services afforded by 
commercial banks must rely upon 
those in the local area to which they 
have ready access. The Board re- 
ferred to figures indicating that 
Transamerica-controlled banks in the 
five states have “approximately 41 
per cent of all banking offices, 39 per 
cent of all bank deposits, 50 per cent 
of all bank loans, and 46 per cent of 
all deposit accounts of individuals, 
partnerships and corporations”. 
Moreover, although administrative 
authorization is necessary for entry 
into the banking business, the opin- 
ion pointed out that a holding cor- 
poration, by purchasing controlling 
stock interests in established banks, 
avoids this restriction. As the size 
and resources of the holding corpo- 
ration increase, its power to suppress 
potential competition is enlarged be- 
cause such size may discourage the 
establishment of independent com- 
peting banks. 


However, the Board’s order does 
not require Transamerica to divest 
itself of its minority holdings in the 
stock of the Bank of America, the 
world’s largest bank, since “The 
long and close association of Bank of 
America in aiding in constructing 
the Transamerica group, the unity 
established over the years, the per- 
sonal associations and relationships 
among important officials in Trans- 
america and Bank of America, and 





similar intangible factors, provide 
sound reason to believe that even if 
Transamerica were required to di- 
vest itself of the stock it now holds 
in Bank of America, the existing 
relationship between Transamerica 
and Bank of America would con- 
tinue.” 

Governor Vardaman dissented be- 
cause, in his opinion, the record 
failed to sustain the finding that 
Transamerica’s acquisition of bank 
stocks may substantially lessen com- 
petition or tend to create a monop- 
oly. He also believed that the Hear- 
ing Officer “arbitrarily and unfairly 
discriminated against Transamerica” 
in the proceedings and “erroneously 
excluded evidence offered by Trans- 
america in defense of the Board’s 
charges”. 

Governor Powell also dissented. 

Governors Mills and Robertson 
took no part in the Board’s consid- 
eration or decision of the matter. 


Constitutional Law . . . wire tapping 
. . . taxpayer cannot enjoin New York 
City’s purchase and use of wire tapping 
equipment despite fact that such activity 
may violate Federal Communications 
Act and Fourth Amendment to Federal 
Constitution. 

= Black v. Impelliterri et al., N.Y. 
Sup. Ct., N.Y. County, Special Term 
Part III, March 17, 1952, Corcoran J., 
111 N. Y. S. 2d 402. 

This action was brought by a tax- 
payer under §51 of the New York 
General Municipal Law to enjoin 
defendants, officers of New York 
City, from wasting the city’s funds 
by purchasing and using wire tap- 
ping equipment. The complaint ad- 
mitted that defendants’ activity is 
authorized by § 12, Article 1 of the 
New York Constitution and § 813-a 
of the Code of Criminal Procedure, 
but plaintiff taxpayer argued that 
these provisions conflict with § 605 of 
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the Federal Communications Act of 
1934, Title 47, USC, and the Fourth 
Amendment to the Federal Consti- 
tution. 

Granting defendants’ motion to 
dismiss, the Court ruled that wire 
tapping by local law enforcement 
officials could not be considered an 
“illegal official act” or a “factual 
waste of public funds” so that their 
action could be enjoined under the 
General Municipal Law. Justice 
Corcoran commented that it is the 
constitutional and legislative policy 
of the state to permit police officials 
or district attorneys to tap telephone 
wires. He said that every attack 
upon that policy has been rejected 
by the New York Court of Appeals. 
In addition, the opinion noted that 
despite the fact that such activities 
may be forbidden by federal law, 
there is no waste of public funds 
since wire tapping aids in the appre- 
hension and prosecution of crim- 
inals. 

As for plaintiff's contention that 
the Fourth Amendment is being 
violated, the court said that state 
officials are not governed by that 
amendment. Its opinion emphasized 
that “Section 12 of Article I of the 
State Constitution is our basic law 
on searches and seizures, and our 
courts are not bound by decisions of 
the United States Supreme Court on 
the effect of illegal searches and 
seizures.” 


Constitutional Law . . . restrictive cove- 
nants . . . damage action for breach 
of racial real property restrictive cove- 
nant may not be maintained in state 
court. 

® Phillips et ux. v. Naff et ux., Mich. 
Sup. Ct., March 6, 1952, Carr, J., 52 
N. W. 2d 158. 

Plaintiffs sued to recover damages 
for an alleged breach of a racial real 
property restrictive covenant. The 
trial court granted defendants’ mo- 
tion to dismiss on the ground that 
the action constituted an attempt to 
enforce indirectly the covenant and, 
in practical effect, was repugnant 
to the Fourteenth Amendment to 
the Constitution as construed by 
the Supreme Court in Shelley v. 
Kraemer, 334 U.S. 1. 
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On appeal, the Court affirmed. 
Plaintiffs contended that an action 
for damages is one involving indi- 
vidual conduct solely, and the Shelley 
case, which only involved injunctive 
relief, did not declare such cove- 
nants invalid between the parties so 
long as their purposes were achieved 
by ‘“‘voluntary adherence” to their 
terms. Plaintiffs relied on the Mis- 
souri Supreme Court’s decision in 
Weiss v. Leaon, 225 S.W. 2d 127, 
where a count for damages was sus- 
tained, but the Court replied that 
awarding damages for breach of a 
racial restrictive covenant would con- 
stitute an indirect method of state 
enforcement. It observed that “if a 
sale of property subject to a recip- 
rocal racial covenant cannot be 
made without rendering the grantor 
liable to suits for damages, such 
fact, it may be assumed, would oper- 
ate to inhibit freedom of purchase 
by those against whom the discrimi- 
nation is directed, and also to place 
a burden on the right of an owner to 
sell to a purchaser of his own selec- 
tion. We think the reasons on which 
the decision of the United States Su- 
preme Court in Shelley v. Kraemer 
was based operate in bar of an in- 
direct method of enforcement, and 
are sufficiently broad in scope as to 
cover the rights of those affected in 
the instant controversy.” 


Contracts . . . underwriting contract 
held unenforceable . . . prospectus for 
stock issue containing untrue state- 
ment of earnings breached automo- 
bile manufacturers’ contract with un- 
derwriters and violated Securities Act 
of 1933. 


« Kaiser-Frazer Corp. v. Otis & Co., 
C.A. 2d, April 7, 1952, Hand, A.N., 
C.J. 

The Court of Appeals in this case 
reversed the judgment of the Dis- 
trict Court (37 A.B.A.J. 689; Sep- 
tember, 1951) which had awarded 
$3,120,743.51 damages to Kaiser- 
Frazer Corporation, an automobile 
manufacturer, for breach of an un- 
derwriting contract it had with Otis 
& Company, a securities under- 
writer. Kaiser-Frazer had entered 


into a contract for the sale of 900,- 
000 shares of its unissued common 
stock at $11.50 a share to Otis & 
Company who, in turn, was to offer 
the stock for sale to the public at 
$13.00 a share. However, on the 
closing date of the contract, Otis & 
Company rejected the proffered 
stock on the ground that a suit to 
enjoin the pending stock issue had 
been instituted by one of Kaiser- 
Frazer’s stockholders and also, be- 
cause Kaiser-Frazer’s prospectus con- 
tained false and misleading state- 
ments. 


On appeal, the Court ruled that 
the contract was unenforceable be- 
cause the prospectus, which had 
been filed with the Securities and 
Exchange Commission, contained a 
misrepresentation of Kaiser-Frazer’s 
earnings for the month of Decem- 
ber, 1947. Judge Hand, writing the 
Court’s unanimous opinion, said 
that in the early part of 1948, when 
the stock issue was contemplated, 
Kaiser-Frazer was still a “newcomer 
in the automobile industry” and the 
venture was highly speculative. He 
believed that under such circum- 
stances prospective purchasers of the 
stock would rely heavily on the cor- 
poration’s earnings during the last 
quarter of 1947 as the best indica- 
tion of its ability to compete with 
established manufacturers. However, 
in its table summarizing earnings, 
Kaiser-Frazer had stated its earnings 
in such a way as to represent that 
it had made a profit of about four 
million dollars in December, 1947, 
whereas in reality its earnings were 
closer to $900,000. Kaiser-Frazer had 
contended that Otis & Company had 
full knowledge of all the facts prior 
to the time it entered into the un- 
derwriting agreement and that it 
could not now rely on such facts as 
constituting a breach of warranty. 
To this argument Judge Hand re- 
plied that “whatever the rules of 
estoppel or waiver may be in the 
case of an ordinary contract of sale, 
nevertheless it is clear that a con- 
tract which violates the laws of the 
United States and contravenes the 
public policy as expressed in those 
laws is unenforceable”. Although 





—_~_ OC = A Oe SS Aw 


the stock was to be sold only to the 
underwriters and was not a public 
sale, which would violate the Secu- 
rities Act of 1933, such sale, the 
Court stated, “was but the initial 
step in the public offering of the se- 
curities which would necessarily fol- 
low. The prospectus, which has been 
found to have been misleading, 
formed an integral part of the con- 
tract and the public sale of the stock 
by the underwriter was to be made 
and could only have been made in 
reliance on that prospectus. ... We 
therefore conclude that the contract 
was unenforceable and that Kaiser- 
Frazer was not entitled to recover 
damages for Otis’ breach thereof.” 


Federal Communications Commission 
... television ... ‘freeze’ on con- 
struction of new television stations 
lifted . . . FCC adopts new national 
assignment plan, provides channels 
for use by educational stations, pre- 
scribes station requirements, fixes July 
1, 1952, as date it will begin process- 
ing applications for new stations and 
establishes priorities for cities having 
no television service and cities where 
only UHF channels are assigned. 

®" The Federal Communications 
Commission announced April 14, 
1952, that it had completed its Sixth 
Report and Order which, in effect, 
lifts the “freeze” on the authoriza- 
tion and construction of new tele- 
vision stations instituted September 
30, 1948. Seventy ultra high fre- 
quency (UHF) channels are assigned 
in addition to the twelve very high 
frequency (VHF) channels now in 
use. A new nationwide table of tele- 
vision assignments is promulgated 
which will make available 2,053 as- 
signments in 1291 communities, sup- 
planting the old VHF assignment 
table which made available only 
about 400 channels in 140 metro- 
politan areas. Channel assignments 
in 242 communities for noncommer- 
cial educational use are also made. 
July 1, 1952, is fixed as the date 
Processing of applications for new 
stations will begin and cities having 
no television service and cities where 
only UHF channels are assigned will 
be given priority. 


The Commission adopted this 
sixth and concluding report in the 
television proceedings in Dockets 
8736 et al. with Commissioner Web- 
ster concurring in a separate opin- 
ion, Commissioner Jones issuing a 
dissenting opinion, Commissioner 
Hennock concurring in part and dis- 
senting in part in separate views and 
Commissioner Bartley not participat- 
ing. The complete report was pub- 
lished in the Federal Register of May 
2, 1952 (17 Fed. Reg. 3905). Re- 
prints will be sold by the Superin- 
tendent of Documents. 


Husband and Wife . 
marriage . 


. « annulment of 
. . wealthy woman who 
married impoverished Russian noble- 
man relying upon his false representa- 
tions that he earned his own living, 
never took money from women and 
was marrying her to contribute to her 
happiness cannot obtain annulment 
of the marriage since fraud was not as 
to matters ‘vital’ to the marriage re- 
lationship. 


® Woronzoff-Daschkoff v. Woronz- 
off-Daschkoff, N.Y. Ct. of Appeals, 
March 13, 1952, Desmond, J., 104 
N. E. 2d 877. 

In 1947, plaintiff, a wealthy wom- 
an, married defendant, an impov- 
erished émigré Russian nobleman. 
The parties cohabited while on their 
European honeymoon, but when they 
returned to New York City they 
quarrelled, defendant told plaintiff 
that he had married her for her 
money and plaintiff sued for an an- 
nulment of the marriage on the 
ground of fraud. Her complaint 
alleged that defendant had falsely 
represented that he had always 
earned his own living, had never 
taken money from women, that he 
married plaintiff to contribute to 
her happiness and support and that 
he was an American citizen. The 
trial court annulled the marriage. It 
found that plaintiff had relied on 
defendant’s representations in giving 
her consent to the marriage and that 
these representations were false in 
that defendant had received large 
sums of money from women and his 
sole purpose in marrying plaintiff 
was for her money. 
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On appeal, the trial court’s judg- 
ment was reversed and the com- 
plaint dismissed. The Court of Ap- 
peals unanimously ruled that, while 
the proof showed that defendant 
was “no model of chivalry or pro- 
priety”, an annulment could be ob- 
tained only for fraud as to matters 
“vital” to the marriage relationship 
and “Premarital falsehoods as to 
love and affection are not enough, 
nor disclosure that one partner ‘mar- 
ried for money’”. The Court said 
that “while we have, for better or 
worse, retreated (Di Lorenzo v. Di- 
Lorenzo, 174 N.Y. 467; Shonfeld v. 
Shonfeld, 260 N.Y. 477, 481) from 
the old idea that marriages can be 
voided only for frauds going to the 
essentials of marriage, that is, con- 
sortium and cohabitation, it is, 
nonetheless, still the law in New 
York that annulments are decreed, 
not for any and every kind of fraud 

. but for fraud as to matters 
‘vital’ to the marriage relationship 
only. . . .”. However, the Court indi- 
cated that since a husband is under a 
legal duty to support even a wealthy 
wife, a man’s premarital intent not 
to so support her “might perhaps be 
enough to nullify a marriage”. In this 
case the husband had never promised 
to support his wife and “obviously 
was never expected to”. 


Husband and Wife . . . annulment of 
marriage . . . comity requires recog- 
nition of Mexican divorce . . . where 
Mexican divorce was granted on wife's 
personal appearance and her then 
husband was represented by author- 
ized counsel, wife’s second husband 
cannot obtain annulment of his New 
York marriage on ground of invalidity 
of wife’s Mexican divorce. 

® Caswell, Jr. v. Caswell, N.Y. Sup. 
Ct., N.Y. County, Special Term, 
Part III, March 26, 1952, Hammer, 
J. 

In this action plaintiff husband 
sought an annulment of his mar- 
riage to defendant wife upon the 
ground that his wife’s divorce from 
her former husband, which was ob- 
tained in Mexico, was invalid be- 
cause the wife was not a bona fide 
resident of Mexico and the court 
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there did not have jurisdiction of 
the action. The wife had personally 
appeared in the Mexican action and 
her then husband was represented 
by duly authorized counsel. 

Justice Hammer dismissed plain- 
tiffs complaint and directed judg- 
ment for defendant. He held that 
the Supreme Court’s ruling in Cook 
v. Cook, 72 S. Ct. 157, 96 L. ed. Adv. 
Ops. 94 (38 A.B.A.J. 148; February, 
1952) precludes a stranger from 
raising the question of bona fides of 
residence in a case where one spouse 
appears personally in the divorcing 
jurisdiction and the other by auth- 
orized counsel. Although the Cook 
case involved the decree of a sister 
state which must be accorded full- 
faith and credit under Article IV, 
§ 1, of the United States Constitu- 
tion, Justice Hammer stated that as 
a matter of comity American courts 
have accepted decrees of foreign 
countries. 


Labor Law . . . National Labor Re- 
lations Board has no power to sus- 
pend attorney from practice before 
it without prescribing rule regulating 
admission or enrollment of persons 
authorized to practice before it. 


®" Camp v. Herzog, Houston, Mur- 
dock and Styles, as members of the 
National Labor Relations Board, 
U.S.D.C., Dist. of Col., April 7, 1952, 
Morris, D. J. 

Plaintiff attorney assaulted a law- 
yer representing the National Labor 
Relations Board’s General Counsel 
during a proceeding before a trial 
examiner and, as a result, he was 
barred from practicing before the 
Board for two years (see 37 A.B.A.]. 
926; December, 1951). He appealed 
from the Board’s order contending 
that it was entered without authority 
of law. 

The sole issue to be determined, 
the Court said, is “whether or not 
the Board has the power to suspend 
or disbar a person from practice 
before it, and, if so; has that power 
been exercised as contemplated by 
the Congress”. Judge Morris noted 
that the power to control, by admis- 
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sion and disciplinary action, persons 
who appear before administrative 
agencies, is not an inherent power, 
as is the case in judicial courts, but 
one which must be given by the 
legislative authority creating the 
agency. In support of this opinion 
he cited the Supreme Court’s de- 
cision in Goldsmith v. United States 
Board of Tax Appeals, 270 U.S. 117, 
where it was held that the Board of 
Tax Appeals could deny an attorney 
permission to practice before it on 
the ground that Congress had in- 
tended it should have that power 
and the Board had adopted rules to 
that effect. However, although the 
Act creating the National Labor 
Relations Board provides that the 
Board shall have authority to make 
rules and regulations necessary to 
carry out the provisions of the Act, 
the Court said that the Board has no- 
where prescribed any rule regulat- 
ing the admission or enrollment of 
persons authorized to practice before 
it, except with respect to certain 
former employees of the Board and 
except for the rule providing for the 
exclusion of any person from a hear- 
ing for contemptuous conduct. By 
failing to prescribe such a rule, the 
opinion stated, ‘“‘the Board has failed 
to exercise its delegated legislative 
function to provide the legislative 
sanction upon which the challenged 
order must rest”. Judge Morris then 
emphasized the difference between 
the adjudicatory and rule-making 
processes. He remarked that “It is 
one thing for the Congress to say 
that an administrative agency shall 
have the right to prescribe by rule 
for the admission and disciplinary 
measures of attorneys practicing be- 
fore it, and quite another to say that 
Congress intended such an agency 
to adjudicate and enforce discipli- 
nary action without any statutory 
provision or rule promulgated in 
pursuance of statutory authority”. 
The Court concluded that the 
challenged order must be vacated. 
Judge Morris said that until the 
Board adopts a rule of practice 
providing for the disbarment of at- 
torneys for unprofessional conduct, 
“it holds itself out as being willing 


that any party at interest be repre- 
sented by any person of his choice”. 


The President . . . Secretary of Com- 
merce directed to take possession of 
and operate the plants and facilities 
of certain steel companies. 


w Executive Order No. 10340, April 
8, 1951 (17 Fed. Reg. 3139). 

Under this Executive Order issued 
by the President the Secretary of 
Commerce is directed “to take pos- 
session” of eighty-six steel companies 
“as he may deem necessary in the 
interests of national defense’, to 
operate them and to “determine and 
prescribe terms and conditions of 
employment” under which the 
plants are to be operated. The 
Order states that the existence of a 
national emergency was proclaimed 
on December 16, 1950, that a con- 
troversy has arisen between certain 
steel companies and their workers 
represented by the United Steel 
Workers of America, CIO, that the 
controversy has not been settled 
through collective bargaining proc- 
esses or by the Wage Stabilization 
Board, that it is necessary to assure 
the continued availability of steel in 
the existing emergency and, there- 
fore, the President has issued the 
Order “by virtue of the authority 
vested in me by the Constitution 
and laws of the United States, and 
as President of the United States 
and Commander in Chief of the 
armed forces ... .” The Order also 
states that the Secretary is to recog- 
nize the right of collective bargain- 
ing, that, except as the Secretary 
otherwise directs, the managements 
of the plants shall continue their 
functions in the usual manner and 
“Except so far as the Secretary of 
Commerce may otherwise direct, 
existing rights and obligations of 
such companies shall remain in full 
force and effect, and there may be 
made, in due course, payments of 
dividends on stock, and of principal, 
interest, sinking funds, and all other 
distributions upon bonds, deben- 
tures, and other obligations, and ex- 
penditures may be made for other 
ordinary corporate or business pur- 
poses.” 









Publication of the Executive Or- 
der was made in the Federal Regis- 
ter of April 10, 1952. 


The President . . . temporary restrain- 
ing order restraining seizure of steel 
plants denied . . . President's action 
may not be indirectly enjoined by suit 
against Secretary of Commerce. . 
steel companies’ remedies are in just 
compensation suits in Court of Claims 
if seizure is legal, and, if illegal, suits 
under Federal Tort Claims Act. 
®Youngstown Sheet and Tube Co. 
v. Sawyer, Republic Steel Corp. v. 
Sawyer, Bethlehem Steel Co. et al. v. 
Sawyer, U.S.D.C., Dist. of Col., April 
9, 1952, Holtzoff, D. J. 

The Secretary of Commerce, act- 
ing pursuant to the President’s Ex- 
ecutive Order of April 8, 1952 (ef. 
Executive Order No. 10340, imme- 
diately preceding), took possession 
of the plants of certain steel com- 
panies, among them the three com- 
panies who are plaintiffs in these 
actions. Plaintiffs sought a tempo- 
rary restraining order restraining de- 
fendant, the Secretary of Commerce, 
from continuing in possession of 
the plants. 

Denying the temporary restraining 
order, Judge Holtzoff stated that 
the balance of the equities is in favor 
of defendant and, also, plaintiffs have 
adequate remedies by way of actions 
for damages. An application for a 
temporary restraining order is ad- 
dressed to the Court’s discretion, he 
said, and, in addition to showing 
that the action sought to be enjoined 
is illegal, circumstances showing ir- 
reparable damage to plaintiffs’ rights 
must be indicated. The Court stated 
that although the order, if granted, 
would run solely against the Secre- 
tary of Commerce, actually, it would 
be an injunction against the Presi- 
dent because it would have the effect 
of nullifying the President’s Execu- 
tive Order. “It is very doubtful, to 
say the least,’’ the Court said, 
“whether a Federal Court has au- 
thority to issue an injunction against 
the President of the United States, 
in person, The State of Mississippi 
v. Johnson, 4 Wall. 475”. 

Furthermore, the Court said that 


plaintiffs will not sustain irreparable 
damage if the order is denied. Plain- 
tiffs argued that their control over 
labor relations would be displaced, 
but the Court replied that if this 
possibility arises, the applications 
for a restraining order could be re- 
newed. Also, the Government’s coun- 
sel conceded that plaintiffs have # 
remedy in suits for damages since, if 
the seizure is legal, a suit for just 
compensation will lie in the Court of 
Claims against the United States, 
and, if illegal, an action for damages 
lies under the Federal Tort Claims 
Act. 

District Judge Pine, in the United 
States District Court for the District 
of Columbia, on April 29, 1952, 
granted plaintiff steel companies 
preliminary injunctions restraining 
the Secretary of Commerce from seiz- 
ing their plants. However, on May 2, 
1952, the United States Court of Ap- 
peals for the District of Columbia 
Circuit stayed Judge Pine’s injunc- 
tion order, pending the Supreme 
Court’s review of the case. The 
United States Supreme Court granted 
certiorari May 3, 1952. 


Workmen’s Compensation . . . editor's 
accidental drowning while swimming 
after fatiguing automobile business 
trip for employer occurred in course 
of his employment and supports award 
of death benefits. 

= Davis v. Newsweek Magazine et 
al., N.Y. Sup. Ct., App. Div., 3d 
Dept., March 12, 1952, Brewster, J., 
111 N. Y. S. 2d 228. 


Claimant’s decedent, a writer and 
science editor, was employed by ap- 
pellant to take an eight-week auto- 
mobile trip from New York to the 
West Coast during which time he 
was to visit various places and write 
articles to be submitted to appellant 
employer for publication. After a 
three-day stop at Oak Ridge, Ten- 
nessee, decedent. continued his tour 
until he reached Biloxi, Mississippi, 
where he planned to write and to 
send to his employer an article 
based on his Oak Ridge visit. How- 
ever, fatigued from his journey, he 
went swimming and _ accidentally 
drowned. 
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The question presented by the 
case was whether the accident arose 
out of and in the course of dece- 
dent’s employment. The Court, af- 
firming the Workmen’s Compensa- 
tion Board’s award of death benefits 
to claimant, held that decedent’s 
employee status was so “inextricably 
entwined with his tour” that his 
employment included the swim at 
Biloxi. Since his employment was 
that of a tourist which “exposed him 
to the risks incident to that status”, 
the Court believed that it was “a 
natural risk of his employment which 
caused his death”. In addition, de- 
cedent’s attempt to get relief from 
his fatigue is regarded by the Court 
as a reasonable act in the course of 
his employment since “had it been 
successful, it would have been of 
some benefit to his employer in its 
more promptly receiving a better 
article which he was to write that 
night than would otherwise have 
resulted”. 

Foster, P.J., dissented because he 
believed that “Decedent’s act was no 
more connected with his employ- 
ment than if he had performed the 
same personal act of recreation at 
his home.” He concluded that if the 
Board’s reasoning is correct then 
“every personal act of the decedent 
on his trip was covered by compen- 
sation insurance, for it can be said 
that he was always preparing him- 
self for his work”. 


Further Proceedings in Cases Reported 
in This Division. 


" The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, April 7, 1952: Uebersee 
Finanz-Korporation, A. G. v. Mce- 
Grath—Aliens (35 A.B.A.]. 329, April, 
1949; 37 A.B.A.J. 227, 928, March, 
December, 1951). 

ReverseD, April 7, 1952: Green- 
berg v. U.S.—Constitutional Law (37 
A.B.A.J. 375, 536, 764, May, July, 
October, 1951; 38 A.B.A.J. 68, 318, 
January, April, 1952). 

CERTIORARI DENIED, March 24, 
1952: Remington v. U. S.—Trial 
(37 A.B.A.J. 847; November, 1951). 
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Mr. Justice Black and Mr. Justice 
Douglas dissented. 

® The following action has been 
taken by the United States Court of 
Appeals for the Second Circuit (see 
review supra): 

ReversepD, April 7, 1952: Kaiser- 
Frazer Corp. v. Otis & Co.—Contracts 
(37 A.B.A.J. 689; September, 1951). 
® The following action has been 
taken by the United States Court of 
Appeals for the Ninth Circuit: 

AFFIRMED, March 13, 1952: Orloff 
v. Willoughby—Army and Navy (38 
A.B.A.J. 315; April, 1952). 
® The following action has been 
taken by the New York Supreme 
Court, Special Term, Part III, 
Queens County: 

INJUNCTION GRANTED, April 1, 
1952: Rothbaum v. R.H. Macy & 
Co.—Monopolies (37 A.B.A.J. 610; 
August, 1951). 
® The following action has been 
taken by the United States District 
Court for the District of Columbia 
(see review supra): 


Nominating Petitions 


Colorado 


® The undersigned hereby nominate 
William Hedges Robinson, Jr., of 
Denver, for the office of State Dele- 
gate for and from the State of Colo- 
rado, to be elected in 1952 for a 
three-year term beginning at the 
adjournment of the 1952 Annual 
Meeting: 


W.W. Platt, of Alamosa; 


Charles A. Baer, Nathan Lee 
Baum, Ben Bozeman, David Brof- 
man, Leonard M. Campbell, Bern- 
ard B. Carraher, E. F. Conly, Fred- 
erick Cranston, William E. Doyle, 
Robert L. Gee, Fred W. Harding, 
Mark H. Harrington, Hubert D. 
Henry, Alex B. Holland, Stanley H. 
Johnson, Charles J. Kelly, Lawrence 
A. Long, William B. Miller, Wil- 
liam Rann Newcomb, Michael Reidy, 
Charles W. Sheldon, Jr., Samuel S. 
Sherman, Jr., and Thomas D. Smart, 
of Denver; 


William L. Gobin, of Rocky Ford. 
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ORDER VACATED, April 7, 1952: 
Camp v. Herzog et al. as members of 
the National Labor Relations Board 
—Labor Law (37 A.B.A.J. 926; De- 
cember, 1951). 


Additional Recent Decisions of 
Interest 


‘a Kabatchnick v. Hanover-Elm 
Bldg. Corp., Mass. S. Jud. Ct., Jan- 
uary 31, 1952, 103 N.E. 2d 692. 

Landlord’s liability for deceit in 
misrepresenting rental value of 
premises. 


w Signs v. Signs, Ohio S. Ct., Feb- 
ruary 13, 1952, 103 N.E. 2d 743. 

A parent in his business capacity 
is not immune from liability to 
child for personal tort. 


= Fountain v. Bank of America Nat. 
Trust & Savings Ass’n., Cal. Dist. Ct. 
of Appeal, February 1, 1952, 240 P. 
2d 414. 

Executor as “owner” of deceased’s 
automobile within ownership lia- 
bility provisions of the Vehicle Code. 


Nevada 

= The undersigned hereby nominate 
Calvin M. Cory, of Las Vegas, for 
the office of State Delegate for and 
from the State of Nevada, to be 
elected in 1952 for a three-year term 
beginning at the adjournment of 
the 1952 Annual Meeting: 

D. A. Castle, Ralph L. Denton, 
Kenneth L. Mann, Grant Sawyer, 
Orville R. Wilson and Taylor H. 
Wines, of Elko; 

John W. Bonner, B. Mahlon 
Brown, Oscar W. Bryan, Robert 
M. Callister, John G. Cope, G. Wil- 
liam Coulthard, George M. Dicker- 
son, Harvey Dickerson, Edwin J. 
Dotson, Roy Earl, Rulon A. Earl, 
Roger D. Foley, George E. Franklin, 
Jr.. Toy R. Gregory, A. W. Ham, Jr., 
L. O. Hawkins, A. S. Henderson, 
J. K. Houssels, Jr., and Milton W. 
Keefer, of Las Vegas. 





® Rockwood v. Pierce, Minn. S. Ct., 
February 1, 1952, 51 N.W. 2d 670. 

Admissibility of state highway 
patrolman’s testimony relative to a 
party’s admission as to how automo- 
bile accident occurred. 


® Loew’s Inc. v. Wolff, U.S.D.C. 
Cal., December 21, 1951, 101 F. 
Supp. 981. 

Warranty of marketable title in 
sale of literary property. 


® Bish v. Employers’ Liability Assur. 
Corp., Ltd., U.S.D.C. La., January 
28, 1952, 102 F. Supp. 343. 

Statute authorizing direct action 
against liability insurer held invalid. 


= Suwanee County Hospital Corp. 
v. Golden, Fla. S. Ct., February 12, 
1952, 56 So. 2d 911. 

County hospital liable for tort 
despite statute otherwise providing. 


= Resavage v. Davies, Md. Ct. of 
App., March 7, 1952, 86 A. 2d 879. 

Negligent motorist’s liability to 
spectators for injuries due to nerv- 
ous shock. 


Oregon 


=" The undersigned hereby nominate 
William S. Fort, of Eugene, for the 
office of State Delegate for and from 
the State of Oregon, to be elected 
in 1952 for a three-year term begin- 
ning at the adjournment of the 
1952 Annual Meeting: 

Murray J. Agate, Edwin E. Allen, 
E. R. Bryson, Edward A. Butler, 
Windsor Calkins, William G. East, 
Lawrence T. Harris, Donald R. Hus- 
band, Charles O. Porter, L. L. Ray, 
Frank B. Reid and W. P. Riddles- 
barger, of Eugene; 

Paul L. Patterson, of Hillsboro; 

Paul Farrens, B. J. Goddard and 
Richard B. Maxwell, of Klamath 
Falls; 

Eugene Marsh and Francis E. 
Marsh, of McMinnville. 

Herbert C. Hardy, Nicholas Jau- 
reguy and Lamar Tooze, of Portland; 
Robert G. Davis, of Roseburg; 

Allan G. Carson, George A. Rho- 
ten and J. Ray Rhoten, of Salem. 
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Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








® The following article by Professor Carrothers, is the third of a series on legislative 
procedure in various lands. It describes in clear and vivid style the procedure in the 
Province of Nova Scotia. The basic similarity between the legislative procedure in 
this province and in many of the states of the United States will be of interest to 


readers of these pages. 











Legislative Procedure in Nova Scotia 


by A. W. R. Carrothers, Assistant Professor, Faculty of Law, 
Halifax, Nova Scotia, Canada 


a The Government of Nova Scotia. 
The Province of Nova Scotia was the 
first to win democratic government 
in Canada. The province in theory 
had an inherent right to represent- 
ative government, being considered 
a settled English colony rather than 
conquered territory. This right was 
gained in fact with the summoning 
of the first Legislative Assembly for 
Nova Scotia in 1758. Responsible 
government was recognized in 1848 
when the cabinet, the Executive 
Council, acknowledged itself to be 
answerable to the Assembly. Today 
the Legislative Assembly meets in 
the port city of Halifax at Province 
House, a stone building of classic de- 
sign first opened for the Assembly in 
1819. The House of Assembly is the 
only House. The Legislative Coun- 
cil, the upper house composed of 
life appointees, was abolished in 
1927. The Lieutenant Governor, ap- 
pointed customarily for a term of 
five years by the Governor General 
in Council (the federal cabinet) 
represents the Crown in right of the 
Province of Nova Scotia. 

The Legislative Assembly of 
thirty-seven members sits normally 
once a year in the late winter or 
early spring for a term of approx- 
imately seven weeks. Its procedure 
is patterned after that of the House 
of Commons of Canada and the 
Mother of Parliaments at West- 
minster. 

The Origin of Bills. There is no 
formal procedure for the creation of 





bills in the first instance. Any given 
bill may be conceived and developed 
in a department of the government, 
in some government agency, in a 
society of the legal profession or in 
some other professional or trade or- 
ganization, in some other interested 
group, or by an individual. But the 
cabinet form of government colors 
the legislative process in the stages 
prior to the introduction of bills in 
the House. 

The leader of the majority party 
in the House is by tradition called 
upon by the representative of the 
provincial Crown, the Lieutenant 
Governor, to form a government. 
As premier, or first minister, he se- 
lects from among the members of 
his party who have been elected to 
the Assembly persons to fill the var- 
ious ministries of the government. 
Together, they form the cabinet, or 
Executive Council. The cabinet is 
in the nature of a special committee 
of the House and is by tradition 
responsible to the Assembly. 

Public bills are passed on by the 
cabinet and are introduced in the 
House by a minister of the govern- 
ment. Because the executive screens 
all proposed legislation of a public 
nature, lobbying takes the form of 
delegations to the cabinet rather 
than to individual members of the 
Assembly. Bills of a controversial 
nature are customarily referred to a 
caucus of the government party, a 
meeting of the government mem- 
bers of the Assembly. 


Caucuses are held behind closed 
doors. It is here that the private 
member must make himself heard 
and persuade the cabinet by his 
vote to his views, for once the exec- 
utive accepts a bill and a member 
of the cabinet introduces it in the 
House, party discipline requires that 
the private member of the govern- 
ment party support the bill. 

Public (government) bills are 
drafted in the office of the legislative 
counsel, the law clerk, in consulta- 
tion on substantive matters with the 
appropriate government department 
and its minister. Private bills are 
usually drafted by members of the 
legal profession and are certified cor- 
rect in form by the law clerk. 

The House of Assembly. The 
House of Assembly is in session. At 
the head of the House on a canopied 
dais sits the Speaker, chosen from 
among the government members. 
He wears the traditional black silk 
top hat, wing collar and white 
gloves. Before him a long table 
stretches part way down the center 
of the House. On either side of it 
sit the Chief Clerk of the House in 
barrister’s dress of wing collar, white 
tabs, black waistcoat and full gown, 
and his assistant. At the end of the 
table farthest from the Speaker rests 
the four foot gilt mace, the symbol 
of the Speaker’s authority. It has 
been placed there when the day’s 
session began, by the Sergeant-at- 
Arms, himself wearing a silk top hat, 
wing collar and gray gloves, and 
bearing a dress sword. 

In rows down the side of the 
House to the right of the Speaker 
and facing toward the center of the 
room are lined the government 
desks. Facing them to the Speaker’s 
left across the floor of the House 
stand the desks of the opposition 
members. The premier, the leader 
of the government party, occupies 
a desk in the center of the govern- 
ment front row. In the front row 
opposite him sits the leader of Her 
Majesty’s Loyal Opposition. 

The balcony on three sides of the 
House is divided into galleries for 
the Speaker’s guests, ladies, the press 
and the public. 
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Daily Order of Business. The 
Speaker each day follows with slight 
variation an established order of 
business: (1) presenting and reading 
petitions; (2) presenting reports of 
standing and select committees; (3) 
government notices of motion; (4) 
introduction of bills (first reading 
of both public and private bills); 
(5) notices of motion; (6) govern- 
ment motions; (7) public bills and 
orders (second and third readings of 
public bills, and references of public 
bills to the committee of the whole 
House); (8) motions other than gov- 
ernment motions; and (9) private 
bills (second and third readings of 
private bills, and references of pri- 
vate bills to the committee of the 
whole House). A question period is 
provided for twice a week. 


First Reading. The Speaker calls 
for the introduction of bills (item 
four on the order of business). A 
minister of the government (or it 
may be a private member of either 
side of the House) rises, is recognized 
by the Speaker, and begs leave “to 
introduce a bill entitled an Act” to 
deal with the matter at hand. The 
proposed bill, in typewritten form, 
is taken from him by a messenger 
and handed to the Speaker, who 
again reads out the title of the bill. 
The paper is passed to the Clerk of 
the House, who gives it a number. 
The Clerk reads out the full title of 
the bill together with its number. 
The Speaker orders the bill to be 
read a second time “at a future day”. 
The bill then goes to the Queen’s 
printer to be printed and distrib- 
uted to the members and to inter- 
ested persons. 


Second Reading. The Speaker 
calls for public bills and orders (or 
for private bills: either item seven 
or nine on the order of business) . 
The Clerk of the House rises and 
reads from a bundle of papers the 
title of the first bill then ready for 
second reading. The member who 
introduced the bill rises and begs 
leave to move second reading. He 
gives to the House a general descrip- 
tion of the contents of the bill. If 
there is objection to the bill at this 
stage (an infrequent occurrence) the 
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Speaker may order that the bill 
stand until a later date in order that 
the objection may be taken under 
advisement. Otherwise, the Speaker 
will declare the motion carried and 
order that the bill be referred to 
one of the standing or select commit- 
tees of the House. The bill then 
goes into committee. 


Standing and Select Committees. 
The House is divided into eleven 
standing committees: Privileges and 
Rules of the House; Mines and Min- 
erals; Industry; Public Accounts; 
Humane; Agriculture; Temperance; 
Education; Lands and Forests; Law 
Amendments; and Private and Local 
Bills. Of these the last two are the 
most active, and between them con- 
sider the bulk of the legislation. The 
committees, varying in size from five 
to ten members, are appointed by 
the House pursuant to a list pre- 
pared at the opening of the session 
by a special committee appointed 
for that purpose. The committees 
meet at the call of the chairman 
(and sometimes on the direction of 
the House) during the hours when 
the House is not actually sitting (or 
when the House is sitting, with 
leave of the House) to consider the 
bills referred to them by _ the 
Speaker. Here, in an atmosphere of 
informality, is done the real work of 
considering, drafting and amend- 
ing. 

The House may from time to 
time appoint select (ad hoc) com- 
mittees to deal with special matters. 

Most committee meetings are held 
in camera, athough occasionally the 
public may be admitted in the dis- 
cretion of the committee, when the 
legislation is of particular public 
interest. 

When a bill has been passed by 
the committee on a majority vote, it 
is reported up to the House. 

Committee of the Whole House. 
The Speaker calls for reports of 
‘standing and _ select committees 
(item two on the order of business) . 
The chairman of the committee 
presents its report and recommends 
the bill “to the favourable consider- 
ation of the House” (with or with- 
out amendment, as the case may be). 





The bill is then placed on the 
Orders of the Day following, for 
reference to the committee of the 
whole house. Upon the Speaker 
next calling for bills (either public 
or private) those ready for reference 
receive consideration in priority to 
bills up for second reading. The 
Orders of the Day are prepared by 
the Clerk of the House, who puts 
in order of priority in accordance 
with the Rules of the House the 
various items of business ready for 
the attention of the House. 


The House resolves that the bill 
be referred to the committee of the 
whole house. When regular busi- 
ness is completed for the day the 
House may go into committee on 
motion of the government leader 
“that the Speaker do now leave the 
chair and that the House resolve it- 
self into a Committee of the Whole 
House on bills” (or to consider 
supply unto Her Majesty). The 
Speaker declares the motion carried 
and leaves his chair. The Sergeant- 
at-Arms places the mace on a rack 
under the clerk’s table. The chair- 
man of the committee of the whole 
house, who is appointed by the 
House on motion of the government 
leader, then occupies a chair in front 
of the Speaker’s dais at the head of 
the clerk’s table. In the informality 
of committee the bill is discussed 
clause by clause in numerical order, 
ending with the preamble and title. 
The committee of the whole house 
may refer a bill back for further 
consideration to the standing com- 
mittee that reported it up to the 
House, but normally, after the bill 
has been considered, and a motion 
to pass the bill has been carried, it 
is resolved that “the Committee do 
now rise and report these bills” to 
the House. The Speaker then re- 
sumes his place and the mace is re- 
turned to the table. The Chief Clerk 
informs the Speaker that the com- 
mittee of the whole house has con- 
sidered the bill and reports it to 
the House for consideration. The 
Speaker asks when the bill shall be 
read a third time. The House re- 
solves that it “be read a third time 
at a future day”. 
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Third Reading. The following 
day the Speaker calls for public bills 
and orders (or private bills: items 
seven and nine on the order of busi- 
ness). Bills ready for third reading 
here receive priority over references 
to the committee of the whole house 
and second readings. In third read- 
ing no important amendments are 
usually made, although there is pro- 
vision therefor on notice. 





The bill is put to a vote. If it is 
passed by a majority of the House 
the Speaker orders “that the bill 
do pass and the title be as read by 
the Clerk”. He then orders that the 
bill be engrossed, that is, that there 
be prepared a true, clean copy. ‘he 
engrossed copy is authenticated by 
the Speaker and the Chief Clerk. 
Royal Assent. On the day of form- 
al prorogation of the House, the 
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=" The Members of the Executive 
Council together with the various 
National Committee Chairmen of 
the Junior Bar Conference met at 
the Mid-Year Meeting of the Con- 
ference held at the Edgewater Beach 
Hotel in Chicago on February 23 
and 24. Those attending the two-day 
session were Paul W. Lashly, St. 
Louis, Missouri, Chairman; Richard 
H. Bowerman, Vice Chairman, New 
Haven, Connecticut; Robert A. Stu- 
art, Secretary, Springfield, Illinois; 
William F. Womble, Fourth Circuit, 
Winston-Salem, North Carolina; 
Thomas G. Greaves, Jr., Fifth Cir- 
cuit, Mobile, Alabama; Charles W. 
Joiner, Sixth Circuit, Ann Arbor, 
Michigan; Stanley B. Balbach, Sev- 
enth Circuit, Urbana, Illinois; Wiley 
E. Mayne, Eighth Circuit, Sioux 
City, Iowa; Frank E. Day, Ninth 
Circuit, Portland, Oregon; Harold 
H. Clifford, Tenth Circuit, Okla- 
homa City, Oklahoma; Bryce Rea, 
Jr., District of Columbia, Washing- 
ton, D. C.; Charles L. Davis, Jr., 
Member-at-Large, Topeka, Kansas; 
Robert G. Storey, Jr., Member-at- 
Large, Dallas, Texas; C. Baxter 
Jones, Jr., Chairman, Activities Com- 
mittee, Atlanta, Georgia; Thomas 
Cooch, Chairman, By-Laws Commit- 
tee, Wilmington, Delaware; Alvin B. 
Rubin, Chairman, Continuing Legal 
Education Committee, Baton Rouge, 
Louisiana; Thomas H. Law, Chair- 
man, Co-operation with Junior Bar 


Groups Committee, Fort Worth, 
Texas; John R. Baylor, Chairman, 
Courts of Limited Jurisdiction Com- 
mittee, Lincoln, Nebraska; Ben Paul 
Noble, Chairman, Defense Mobiliza- 
tion Committee, Washington, D. C.; 
Eileen O’Connor, Chairman, Inter- 
American Bar Committee, Washing- 
ton, D. C.; Frederick D. Lewis, Jr., 
Chairman, Law Students Commit- 
tee, Des Moines, Iowa; Charles B. 
Levering, Chairman, Lawyer Place- 
ment Committee, Baltimore, Mary- 
land; Ulrich Schweitzer, Chairman, 
Legal Aid Committee, New York 
City, New York; G. Gregg Evern- 
gam, Chairman, Membership Com- 
mittee, Silver Springs, Maryland; 
Rosemary Scott, Chairman, Proced- 
ural Reform Studies, Grand Rapids, 
Michigan; Robert Lockwood, Chair- 
man, Public Information Program, 
New York City, New York; Lofton L. 
Tatum, Chairman, Unauthorized 
Practice Committee, Portland, Ore- 
gon; James M. Spiro, Chairman, 
War Readjustment Committee, Chi- 
cago, Illinois; Frederick C. Schil- 
linger, Vice Chairman, Defense Mo- 
bilization Committee, St. Louis, Mis- 
souri; Chester J. Byrns, Director of 
the Law Student Program of the 
American Bar Association, Chicago, 
Illinois; Donn N. Gregory, Vice 
Chairman, Membership Committee, 
Tampa, Florida; Frank J. Roan, Jr., 
Vice Chairman, Membership Com- 
mittee, Marion, Illinois. 


Department of Legislation 


Lieutenant Governor signs the en- 
grossed bill and declares that “In 
the name of Her Majesty I assent 
to this Bill.” The bill now becomes 
law. A copy of the Act, certified by 
the Chief Clerk, is sent to the 
Queen’s Printer. There it is chap- 
tered and printed, and bound in 
the annual volume of the Statutes of 
Nova Scotia. 


The session proved to be one of 
the most productive of the recent 
meetings of the Conference and the 
reports indicated that an active pro- 
gram was under way for the current 
year. 


One of the problems confronting 
the Conference is that of organiza- 
tion and administration. As has been 
emphasized in the experience of the 
past years, one of the major criti- 
cisms levelled against the Confer- 
ence, and perhaps other sections in 
the organized Bar, is that it is ac- 
tually a paper organization. The re- 
ports submitted at the Mid-Year 
Meeting of the Conference, how- 
ever, clearly refute this premise. 
This criticism in a large measure 
arises, perhaps, from the volume of 
administrative detail which must, of 
necessity, be acomplished in order 
to establish a working organization 
composed of members from all of the 
various sections of the nation. It 
must be borne in mind that this 
entire organization must be revised 
each year. Accordingly, the handling 
of these details consumes a great 
amount of time and yet must be ac- 
complished in this manner, particu- 
larly in a Section limited by age 
where each year many of its active 
members become ineligible for fur- 
ther participation and must, there- 
fore, be replaced. 


For the purpose of eliminating the 
delay resulting from the handling of 
the detail in the making of appoint- 
ments and which delay has always 
hampered the officers of the Confer- 
ence in getting a working program 
under way, at the annual meeting 
held in New York City in September 
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of 1951, a new appointment proced- 
ure was approved and is in effect 
this year for the first time. The pro- 
cedure, designated as the “X” pro- 
cedure, was based upon placing the 
responsibility of seeing that appoint- 
ments were made in the particular 
time allotted upon an officer of the 
Conference, other than the National 
Chairman. 

This year that responsibility was 
delegated to the originator of the 
plan, C. Baxter Jones, Jr., the Chair- 
man of the Activities Committee. Be- 
cause of the energy and diligence of 
Mr. Jones in working with the Na- 
tional Chairman, for the first time, 
at least in many years, the greater 
majority of all appointive positions 
in both the state and national or- 
ganizations had been filled by Janu- 
ary 1, 1952. 

With the same purpose in mind, 
namely that of streamlining the Con- 
ference organization and _ thereby 
increasing its effectiveness, the Activ- 
ities Committee in its report to the 
Executive Council submitted the 
following suggestions for considera- 
tion: 

1. The automatic elevation of the 
National Vice Chairman each year to 
the office of National Chairman. 

2. An increase in the number of 
national officers from three to seven; 
the seven officers who might be desig- 
nated as: 


(a) National Chairman 

(b) National Vice Chairman 

(c) Organizational Secretary (to 
head the functions rendered by Ac- 
tivities Committee under the “X” 
procedure) 

(d) Recording Secretary 

(e) Director of Personnel 

(f) Director of Service 

(g) Director of Standards 


(The function of the three direc- 

tors would be that of coordinating 

the various committee programs.) 

3. General reorganization of com- 
mittees of the Conference and their 
functions. 

These various suggestions are re- 
ceiving further consideration and 
study by the Activities Committee, 
which Committee will submit spe- 
cific recommendations to the Council 
at its annual meeting in San Fran- 
cisco. 


Regional Meetings 


The Junior Bar Conference held a 
Regional Meeting in conjunction 
with the Ohio Valley Regional Meet- 
ing of the American Bar Associa- 
tion, on April 10, 11 and 12 at the 
Brown Hotel in Louisville, Ken- 
tucky. Richard H. Bowerman, Na- 
tional Vice Chairman, served as 
general chairman of the Junior Bar 
Conference Meeting which included 


a banquet in the Roof Garden of the 
Brown Hotel and at which Robert 
D. Branigin, President of the Indi- 
ana Bar Association, appeared as the 
principal speaker on Thursday even- 
ing, and a business session on Friday. 

The second Regional Meeting of 
the Junior Bar Conference will be 
held in conjunction with the Yel- 
lowstone National Park Regional 
Meeting of the American Bar Asso- 
ciation at Canyon Hotel, June 17 
through 20, 1952. Co-chairmen of 
Arrangements for this meeting are 
Harold H. Clifford, Frank E. Day 
and Robert A. Stuart. 

Through these Regional Meetings 
an opportunity is afforded to the 
various members of the Junior Bar 
Conference to participate in a dis- 
cussion of the organization and prob- 
lems confronting the Conference in 
the individual states. The purpose 
of the National Officers and Mem- 
bers of the Council attending these 
meetings is to assist the State Chair- 
men in the establishment of a pro- 
gram where none exists or in the 
extension of an already existing pro- 
gram. Those attending the Louisville 
meeting were enthusiastic about the 
possibilities for discussion and it is 
hoped that a large number of mem- 
bers from the western and mid- 
western states will attend the Yellow- 
stone National Park Regional Meet- 
ing in June. 





copies vary. 





ABSTRACTS OF ORDERS 


=" The sixth issue of Abstracts of Defense Regulations went on sale 
recently. It contains a cumulative list (through December 31, 1951) of 
all regulations, orders, delegations of authority, and forms issued pur- 
suant to the Defense Production Act, together with brief abstracts of 
their content, citations to their publications in full in the Federal Reg- 
ister, and the names of the persons to whom inquiries concerning each 
document should be directed. This issue contains a cumulative listing 
of documents which are currently in effect. 

Abstracts of Defense Regulations are revised monthly and may be 
obtained on a subscription basis at $6 per year. Prices of individual 


Orders for subscriptions or for individual copies should be addressed 
to the Superintendent of Documents, Washington 25, D.C. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young ~ Editor-in-Charge 








Treaty Provisions in Foreign Constitutions 


=" The place occupied by treaties 
in the legal system of the United 
States is a matter which has become 
the object of renewed scrutiny both 
within and outside professional cir- 
cles. Discussion has centered on the 
controlling clause of the Constitu- 
tion, unchanged since 1789, which 
reads: 

This Constitution and the laws of 
the United States which shall be made 
in pursuance thereof and all treaties 
made, or which shall be made, under 
the authority of the United States, 
shall be the supreme law of the 
land.... 

Some fear today that this unquali- 
fied provision regarding treaties, as 
interpreted by the Supreme Court 
in Missouri v. Holland’! and other 
cases, affords a means of modifying 
the American political system, and 
particularly the distribution of fed- 
eral and state powers, in a manner 
which jeopardizes the best interests 
of that system. 

Various measures to correct this 
alleged danger, by means of consti- 
tutional amendment or otherwise, 
have been proposed and are cur- 
rently the subject of debate. Without 
entering here into the merits of this 
controversy, it may be useful to note, 
for purposes of information. and 
comparison, the provisions of a num- 
ber of foreign constitutions regard- 
ing the position of treaties in munic- 
ipal law.? 

Two aspects of the problem need 
to be distinguished. First is the gen- 
eral question, common to both uni- 
tary and federal states, whether 
treaties are or are not to be regarded 
as per se part of a state’s municipal 
law, binding and enforceable in the 
same manner as domestic legislation. 
Second is the question, peculiar to 
federal states, whether treaties con- 
cluded by the central government 
are to be allowed to modify the es- 


tablished distribution of powers be- 
tween the central and regional gov- 
ernments. This second question may 
arise whether or not treaties are 
considered part of municipal law, 
since it may be presented by legis- 
lation enacted by a central govern- 
ment to carry out treaty obligations 
in a field allegedly beyond its powers. 
I 

With respect to the first question, 
examination of a number of repre- 
sentative constitutions from all parts 
of the world discloses a wide diver- 
sity of treatment. At one end of the 
scale are those states which specifi- 
cally deny to a treaty any effect in 
municipal law until legislative ac- 
tion upon it has been taken. This is 
the long-established constitutional 
practice in Britain.’ It is also ex- 
pressly formulated in Article 29 (6) 
of the 1937 Constitution of Ireland: 

No international agreement shall 
be part of the domestic law of the 
State save as may be determined by 
the Oireachtas [Parliament]. 

To the same effect is the 1947 Con- 
stitution of Burma: 

No international agreement as such 
shall be part of the municipal law 
of the Union, save as may be deter- 
mined by Parliament. [Section 214]. 
At the other end of the scale are 

provisions such as that in the French 
Constitution of 1946: 

Diplomatic treaties duly ratified and 
published shall have the force of law 
even though they may be contrary to 
internal French legislation; they shall 
require for their application no legis- 
lative acts other than those necessary 
to authorize their ratification. [Article 
26]. 

Treaties relating to international 
organization, peace treaties, treaties 
dealing with commercial, financial, 
or territorial questions or with the 
position of French citizens abroad, 
and treaties modifying French in- 
ternal legislation, can be ratified 
only pursuant to a law.4 


Similar in purport is the [South] 
Korean Constitution of 1948: 

The duly ratified and published 
treaties and the generally recognized 
rules of international law shall be 
valid as a binding constituent part 
of the law of Korea. [Article 7]. 

A subsequent clause requires the 
consent of the National Assembly to 
certain treaties of types similar to 
those enumerated in the French Con- 
stitution. 

Between these two extremes lie a 
large number of constitutions which 
do not define precisely the position of 
treaties in relation to municipal law. 
Many are silent on the question; 
others contain provisions not wholly 
clear. Thus Article 98 of the Japan- 
ese Constitution of 1946 declares 
simply that “the treaties concluded 
by Japan. . . shall be faithfully ob- 
served”; but whether this is an in- 
junction to the Government in its 
relations with other Governments, or 
whether it is a mandate binding in 
domestic law, is not self-evident. It 
may be noted that the clause in the 
same article which proclaims the su- 
premacy of the Constitution pro- 
vides that “no law, ordinance, im- 
perial rescript or other act of govern- 
ment” contrary thereto shall have 
legal validity. The ultimate determi- 
nation of constitutionality is as- 
signed expressly to the Supreme 
Court. 

Although the Philippine Consti- 
tution of 1935 is in many ways 
modelled upon that of the United 
States, it contains no provision speci- 
fically declaring treaties to be part 


1. 252 U.S. 416, 64 L. ed. 641 (1920). On the 
history of the constitutional provision, see D. P. 
Myers, ‘‘Treaty and Law under the Constitution'’, 
26 Dept. of State Bull. 371-376 (1952). 

2. Most of the constitutional texts cited hereafter 
are to be found in A. J. Peaslee, Constitutions of 
Nations, 3 volumes (1950). Reference may also be 
made to D. R. Deener, ‘“‘International Law Provi- 
sions in Post-World War II Constitutions’, 36 
Cornell L. Q. 505-533 (1951). 

3. ‘‘Unlike some other countries, the stipulations 
of a treaty duly ratified do not within the Empire, 
by virtue of the treaty alone, have the force of 
law. If the national executive . . . decide to incur 
the obligations of a treaty which involve alteration 
of law they have to run the risk of obtaining the 
assent of Parliament to the necessary statute or 
statutes."’ Lord Atkin, in Aftorney General for 
Canada v. Attorney General for Ontario, [1937] 
A. C. 326 at 347. 

4. A constitutional amendment containing pro- 
visions which resemble those of the French Con- 
stitution is reported in March, 1952, to be in 
process of adoption in the Netherlands. 
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of the supreme law of the land. In- 
stead there is a clause, perhaps even 
broader, announcing the adoption 
of “the generally accepted principles 
of international law as part of the 
law of the Nation” (Article II (3) ). 
The possible unconstitutionality of 
a treaty is envisaged in a later section 
(Article VIII (10)) which provides: 
All cases involving the constitution- 
ality of a treaty or law shall be heard 
and decided by the Supreme Court 
in banc, and no treaty or law may be 
declared unconstitutional without the 


concurrence of two-thirds of all the 
members of the court. 


Mention may also be made of the 
different formula found in the 1915 
Constitution of Denmark. By Sec- 
tion 18 of that instrument, the King 
is barred from undertaking, without 
the consent of Parliament, “any en- 
gagement that may alter existing 
constitutional conditions”. 

II 

With respect to the second ques- 
tion proposed above, reference may 
be made to the constitutional pro- 
visions and practice of Switzerland, 
Mexico, Western Germany, India, 
Canada and Australia. While it 
may be debatable whether all of 
these are true federal states, they all 
contain substantial elements of fed- 
eralism and are faced with the 
problem of reconciling national and 
regional fields of authority.5 

The Swiss situation appears 
unique. By the Constitution the 
Federal Tribunal, the nation’s high- 
est court, is required to act in accord- 
ance with all laws enacted, and all 
treaties ratified, by the Federal As- 
sembly. The method of correction 
available for alleged infractions of 
the constitution by the federal gov- 
ernment is not judicial review, but 
the popular referendum. Subject to 
certain qualifications, any federal 
law of general import, and any 
treaty intended to run indefinitely 
or for more than fifteen years, must 
be submitted to a vote of the people 
upon the demand of 30,000 citizens 
or of eight of Switzerland’s twenty- 
two cantons. In at least one instance, 
in 1923, such a vote resulted in the 
rejection of a treaty. 

In Mexico the Constitution of 
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1917 provides expressly that all pow- 
ers not granted to the federal gov- 
ernment are reserved to the states 
(Article 124). Treaties may be made 
by the President with the consent of 
the Senate, and the effect of such 
treaties is thus set forth in Article 
133: 

This Constitution, the laws of 
Congress arising thereunder, and all 
treaties in accordance therewith al- 
ready entered into or which, in the 
future, may be entered into by the 
President of the Republic, with the 
approval of the Senate, shall be the 
supreme law of the land. And the 
judges in every state shall be bound 
by this Constitution and by those laws 
and treaties, in spite of conflicting 
provisions in the constitution or laws 
of any state. 

Although this language in general 
closely resembles that of the United 
States Constitution, it is noteworthy 
that the position of treaties as part 
of the law of the land has been made 
expressly dependent on their being 
in accord with the Constitution. Re- 
sort may be had to the federal courts 
in controversies involving treaties or 
alleged encroachment on the rights 
of either the federal or state govern- 
ments (Articles 103-104), and pos- 
sibly under these provisions the 
courts might pronounce a treaty to 
be not in accord with the Constitu- 
tion. 

The Basic Law of the Federal Re- 
public of Germany—the so-called 
“Bonn Constitution”—was adopted 
in 1949. Article 25 of that instru- 
ment declares: 

The general rules of international 
law shall form part of federal law. 
They shall take precedence over the 
laws and create rights and duties di- 
rectly for the inhabitants of the federal 
territory. 

By Article 100 (2) it is further pro- 
vided: 

If in litigation it is doubtful wheth- 
er a rule of international law forms 
part of federal law and whether it 
creates direct rights and duties for 
the individual (Article 25), the court 
shall obtain the decision of the Fed- 
eral Constitutional Court. 


The treaty-making power is vested 
in the Federal President, but treaties 
involving the political relations of 
the federation or referring to mat- 
ters of federal legislation require ap- 


proval in the form of a federal law 
(Article 59). Conflicts regarding the 
respective constitutional rights and 
duties of the federal government and 
the lander or state governments are 
to be resolved by the Federal Con- 
stitutional Court (Article 93). 

In India, Canada, and Australia 
the British doctrine has been fol- 
lowed that treaties are not per se 
part of municipal law. Each, how- 
ever, has had to consider the prob- 
lem of the effect to be given, under a 
federal or quasi-federal system, to 
national legislation implementing 
obligations resulting from treaties. 

Of particular interest have been 
constitutional developments in 
India. Under the Government of 
India Act, 1935, which was the basic 
law of India in the last years before 
independence, one of the exclusive 
powers assigned to the federal legis- 
lature was that to implement treaties 
and agreements with other countries. 
A large number of other powers 
were reserved exclusively to the prov- 
inces and federated states. It was 
then provided further that the fed- 
eral legislature should not, by virtue 
of the power to implement alone, 
have power to make any law for a 
province or federated state except 
with the consent of the governor or 
ruler thereof. 

In the Indian Constitution of 
1950, based in substantial measure 
on experience under the 1935 Act, 
a similar division of legislative pow- 
ers was made; but quite an opposite 
view was taken of the power to im- 
plement treaties. Article 253 of the 
Constitution reads: 


Notwithstanding anything in the 
foregoing provisions of this Chapter 
[relating to the distribution of legis- 
lative powers], Parliament has power 
to make any law for the whole or 
any part of the territory of India for 
implementing any treaty, agreement 
or convention with any other country 
or countries, or any decision made at 
any international conference, associa- 
tion or other body. 


In the words of an Indian commen- 
tator, “This article is intended to 
make it clear that the power to 
enter into treaties conferred on Par- 





5. See generally K. C. Wheare, Federal Gov- 
ernment (2d ed., 1951), pages 178-196. 
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liament, carries with it, as incidental 
thereto, a power to invade State sub- 
jects to enable the Union to imple- 
ment the treaty.’ 

The change of view in India may 
have resulted, at least in part, from 
the experience of Canada in the 
1930’s. Under the British North 
America Act, 1867, legislative pow- 
ers in Canada are distributed be- 
tween central and provincial gov- 
ernments, the central government 
being given power under Section 
132 to carry out all obligations of 
Canada arising under treaties be- 
tween the British Empire and foreign 
countries. In 1935 Canada became a 
party to certain conventions of the 
International Labor Organization, 
dealing with subjects admittedly re- 
served to the provinces under the 
Act of 1867, and attempted to im- 
plement them by federal legislation. 
Certain of the provinces challenged 
this attempt. 

The constitutional issue thus 
raised reached the Judicial Commit- 
tee of the Privy Council in 1937, in 
the case of Attorney-General for 
Canada v. Attorney General for On- 
tario.* The Judicial Committee held 
the legislation ultra vires and in- 
valid. The conventions in question, 
it said, were solely Canadian obli- 
gations and were not Empire treaties 
within the meaning of Section 132; 
power to carry them out therefore 
depended on whether their subject 
matter fell within the Dominion’s 
ordinary legislative competence; and 
the subject matter here did not so 
fall. Speaking for the Committee, 
Lord Atkin continued: 

It must not be thought that the 
result of this decision is that Canada 
is incompetent to legislate in _per- 
formance of treaty obligations. In 
totality of legislative powers, Domin- 
ion and Provincial together, she is 
fully equipped. But the legislative 
powers remain distributed, and if in 
the exercise of her new functions de- 
rived from her new _ international 
status Canada incurs obligations they 
must, so far as legislation be con- 
cerned, when they deal with Provin- 
cial classes of subjects, be dealt with 
by the totality of powers, in other 
words by co-operation between the 
Dominion and the Provinces. While 
the ship of state now sails on larger 





ventures and into foreign waters she 

still retains the watertight compart- 

ments which are an essential part of 
her original structure.§ 

The decision was severely criticized 
in Canada. In the words of Professor 
Norman MacKenzie, now President 
of the University of British Coluin- 
bia, 

The result of their Lordships’ de- 
cision seems to be: that for inter- 
national purposes Canada is no longer 
a nation, not even a league of nations, 
but a strange agglomeration in which 
the parties with power (the Provinces) 
have no status (internationally), and 
the party with status (the Dominion) 
has no power.® 


The Australian Constitution of 
1900 confers no specific power on the 
Commonwealth Parliament to im- 
plement treaties by legislation; but 
it does grant power to make laws 
“with respect to external affairs” 
(Section 51, xxix) . The scope of this 
power was considered by the High 
Court of Australia in 1936 in The 
King v. Burgess, ex parte Henry,’ a 
case involving an unlicensed air 
journey contrary to regulations 
made, under the Commonwealth 
Air Navigation Act, 1920, to give 
effect to the Paris Air Navigation 
Convention of 1919. The flight was 
made entirely in intrastate com- 
merce, a subject solely within state 
competence under the Constitution 
unless the external affairs power was 
broad enough to support the Com- 
monwealth legislation. 

The High Court, although it 
found the particular regulations in- 
volved to be invalid, unanimously 
took the view that the external af- 
fairs power did enable the Common- 
wealth to carry out the 1919 Conven- 
tion by appropriate legislation, even 
though this required entrance into 
a field reserved to state authority. 
The case thus appears to establish 
the principle that in Australia it is 
possible for the Commonwealth gov- 
ernment, by making a treaty, to 
bring within the scope of its powers 
subjects which without a_ treaty 
would be outside those powers.1! 
Some of the judges indicated a be- 
lief that there might be limits which 
legislation under the external affairs 
power could not transgress, but no 
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such limits were laid down with pre- 
cision; it was observed that the 
question of a treaty made in bad 
faith by a Commonwealth govern- 
ment, merely in order to extend its 
powers, could be dealt with when it 
arose. 

The data here assembled make 
possible a number of statements of 
fact on points regarding which there 
has been some confused discussion 
in this country. Thus, while there 
is great diversity of practice among 
states, it is clear that the United 
States Constitution is not unique in 
establishing treaties as part of mu- 
nicipal law. On the contrary, pro- 
visions to substantially the same 
effect, recognizing treaties or the 
rules of international law to be part 
of the national law, are found in 
countries as diverse as France, the 
Philippines, Korea, Mexico, and 
Western Germany. It is also signifi- 
cant that the majority of these 
countries have adopted or reaffirmed 
this view within recent years. 

Again, the power of a federal gov- 
ernment to modify, as the result of 
treaty engagements, the distribution 
of powers between central and re- 
gional authorities is not a peculiarly 
American phenomenon. Similar 
powers exist by express provision or 
judicial interpretation in Switzer- 
land, India and Australia, and per- 
haps also in Mexico and Western 
Germany. In Canada only has such 
power been denied, by a tribunal 
extraneous to the country. In this 
field too it is evident that the recent 
trend has been to favor the posses- 
sion by the national government of 
powers adequate to enable it to dis- 
charge its international responsibil- 
ities. Growing recognition of the 
interdependence of the nations of the 
world seems to be the chief reason 
for the trend. 





6. V. N. Shukla, The Constitution of India 
(1950), page 241. 

7. [1937] A.C. 326. 

8. [1937] A.C. at 353-354. 

9. ‘Canada: The Treaty-making Power,"’ 18 
British Year Book of International Law (1937), pages 
172-175. See also F. R. Scott, ‘Centralization and 
Decentralization in Canadian Federalism," 29 
Canadian Bar Review 1095 at 1112-1115 (1951). 

10. 55 C.L.R. 608 (1936). 

11. See K. H. Bailey, ‘Australia: Federal States 
in External Relations’’, 18 British Year Book of 
International Law (1937), pages 175-176. 
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™ Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Shifting from Corporate to Unincorporated Business Form 


= “The present decision, at least by 
implication, seems to mean that 
once a man starts doing business in 
corporate form, he may not discon- 
tinue it and resume operations in 
his own name, or that of his nomi- 
nee, so far as federal taxes are con- 
cerned.” This serious criticism of 
the Second Circuit’s affirmance of 
the Tax Court’s decision in the 
58th Street Plaza Theatre case (58th 
Street Plaza Theatre, Inc. v. Com- 
missioner, ——— F. 2d ——— (2d 
Cir., March 18, 1952), affg. 16 ‘T.C. 
469) isn’t merely a defeated tax- 
payer’s reaction to a lost case. It is, 
rather, the dissenting opinion of 
Judge Swan, and it spotlights the 
extremes to which the business pur- 
pose doctrine of Gregory v. Helver- 
ing may be carried. 

This recent case involved a shift- 
ing of income from a corporation to 
an individual. A family-owned 
theater-operating corporation had 
bought a valuable lease of the 
theater property from its majority 
stockholder. The corporation sub- 
sequently subleased the theater 
property to the majority stock- 
holder’s wife, also a stockholder, who 
thereafter purported to be the op- 
erator. The Tax Court found that 
(1) the lease was actually entered 
into, (2) the wife took an interest in 
operating the theater and gave it 
some of her time, (3) she assumed 
some of the risks and responsibil- 
ities, and (4) she received the net 
income as her own and used it 
without restriction for her own pur- 
poses. The Tax Court made no 
finding that the sublease was not 
made for a fair rental. Despite this 
evidence of a real sublease, the Tax 
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Court and Second Circuit both up- 
held the Commissioner in refusing 
to recognize the sublease, so that 
all the income from the operation of 
the theater was first taxed to the cor- 
poration and then taxed again to 
the wife as a dividend. 

Disregard of an apparently real 
sublease was based on the Tax 
Court finding that it “served no 
business purpose of Plaza but was a 
family arrangement to give Jean- 
nette increased income at the ex- 
pense of Plaza and without payment 
of taxes thereon by Plaza”. The Tax 
Court concluded, “Motives other 
than the best interest of Plaza mo- 
tivated the sublease to Jeannette.” 

If a corporate transaction entered 
into for the tax benefit of the stock- 
holders but against the best business 
interest of the corporate entity is 
ipso facto a sham which the Commis- 
sioner may disregard, many business- 
men who operate as a corporation 
may find themselves locked into the 
corporate form even though a 
changing tax picture might warrant 
a shift to the partnership or individ- 
ual proprietorship form of business. 
For example, suppose that Mr. 
Smith, sole stockholder of a profit- 
able corporation, follows his legal 
adviser’s suggestion to liquidate and 
operate henceforth as. a sole pro- 
prietor. Since a sublease resulting in 
partial loss of income is against a 
corporation’s best business interests, 
the complete obliteration of the cor- 
poration by liquidation is logically 
even more clearly against its own 
best interests. Following the Plaza 
Theatre reasoning, Mr. Smith’s earn- 
ings as a sole proprietor might be 
taxed first to his otherwise defunct 





corporation and again to himself as 
a dividend. Such a result, however, 
would mark a startling departure 
from established tax law. 


The Courts of Appeals for the 
Fifth and Ninth Circuits are more 
liberal than the Second Circuit and 
Tax Court on the matter of shifting 
income from a corporation to some 
other unit controlled by the corpora- 
tion’s owner. In L. W. Tilden, Inc. 
v. Commissioner, 192 F. 2d 704 (5th 
Cir. 1951), the Fifth Circuit was 
confronted with a situation in which 
a family-controlled corporation 
leased its property to a joint venture 
consisting of the corporation’s stock- 
holders. The members of the joint 
venture applied part of their earn- 
ings from operating the property in 
payment of mortgages on the leased 
property. The court specifically 
agreed with the Tax Court’s finding 
that “the joint venture was to be 
operated for the benefit of its mem- 
bers and not for the benefit of peti- 
tioner”’. It also agreed that the “sole 
purpose” of the lease “was to avoid 
the payment of excess profits taxes 
by petitioner and apply the tax sav- 
ings thus realized to the payment 
of its mortgage indebtedness”. But 
it completely disagreed with the Tax 
Court’s conclusion that the creation 
of the joint venture and the lease 
by the corporation were a sham and 
that the income of the joint venture 
was taxable to the corporation. The 
court looked at the entire family 
picture instead of compartmentaliz- 
ing the corporation and the venture. 
The family wanted to save its prop- 
erty by paying off the mortgages. 
Therefore “when it became clear to 
the Tildens that to continue to op- 
erate the properties under the cor- 
porate form into which they had 
been temporarily cast, in order to 
pay the debts and save them for 
their owners, would defeat the very 
purpose behind the assumption of 
this form, and they formed the ven- 
ture, their actions in doing so had 
substance”. The court apparently 
was satisfied that the shift of income 
could be made by a lease without 
necessitating a complete liquidation 
of the corporation. 
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Tax Notes 


The Ninth Circuit faced this 
problem in Twin Oaks Co. v. Com- 
missioner, 183 F. 2d 385 (9th Cir. 
1950). A closely held corporation 
transferred its operating assets to a 
partnership consisting of the stock- 
holders and their wives. The part- 
nership paid for this transfer, and it 
also leased from the corporation the 
land needed for carrying on the 
business. The Tax Court upheld the 
Commissioner in taxing the partner- 
ship income to the corporation. But 
the Ninth Circuit pointed out that 
it is “well settled that a taxpayer is 
free to adopt such legal organization 
for the conduct of his affairs as he 
may choose; he may convert from 
the corporate method to the partner- 
ship method of doing business and, 
though his motive in so doing be to 
reduce taxes, the conversion must be 
accorded recognition unless it is 
such a sham, such a change in form 
only, without substance, as to re- 
quire that it be disregarded for tax 
purposes”. The court then pointed 
out that the Tax Court’s claim of 
sham or of a mere formal change was 
based on the fact that the profits 
were distributed to the same people, 
but only in different manner or pro- 
portions. But, as the Ninth Circuit 
stated, this in no way shows that the 
corporation rather than the partner- 
ship earned the income, and it ig- 
nores the reality of the conversion 
from the corporate to the partner- 
ship form of doing business. 

As to whether a complete liquida- 
tion of the corporation is necessary, 
the Ninth Circuit made this point: 
“It seems obvious that if petitioner’s 
affairs had been completely liqui- 


dated, the income in question would 
necessarily have been regarded as 
earned by the partnership. The 
mere fact that the parties stopped 
one step short of liquidation, i.e., 
kept the corporation alive for the 
sole purpose of holding title to the 
real estate, while selling and trans- 
ferring the operating business itself 
to the partnership, does not, we be- 
lieve, detract from the reality or 
substance of what was done or re- 
quire that all the income of the busi- 
ness be taxed to petitioner.” 

The Second Circuit has also had 
before it the specific case of a part- 
nership formed by the stockholders 
and salesmen of a corporation to take 
over the selling functions previously 
performed by the corporation. With 
practically no discussion of the facts, 
the court held that the partnership 
served no business purpose and was 
therefore a “sham”, “fiction”, etc. 
The partnership income was there- 
fore taxable to the corporation. Ko- 
cin v. United States, 187 F. 2d 707 
(2d Cir. 1951). 

The Tax Court has, in a number 
of cases, upheld the splitting off of 
part of a corporation’s business to 
be carried on by stockholders of the 
corporation. Miles-Conley Co., Inc., 
10 T.C. 754, affd. on other issues 
173 F. 2d 958 (4th Cir. 1949); Cedar 
Valley Distillery, Inc., 16 T.C. 870; 
Seminole Flavor Co., 4 T.C. 1215 
(A); Est. of Julius I. Byrne, 16 T.C. 
1234; Buffalo Meter Co., 10 T.C. 
83(A); John Wachtel Corp., 4 
T.C.M. 768. These all presumably 
violate the Second Circuit’s rule that 
shifting income away from a corpo- 
ration cannot be a business purpose 


of the corporation. 

The Second Circuit's attitude is 
somewhat difficult to reconcile with 
a statutory provision like Section 
112(b) (11) of the Code, added by 
Section 317 of the 1951 Revenue 
Act. If certain conditions are met, 
that provision allows a corporation 
to spin off part of its assets to 
another corporation in exchange for 
the other corporation’s stock; the 
shares of the latter corporation can 
then be distributed to the first cor- 
poration’s stockholders free of tax, 
even though they turn in no shares 
of the first corporation in exchange. 
When a corporation undertakes this 
type of spin-off, it presumably turns 
over part of its earning power to the 
new corporation. Such a transfer 
would be against the first corpora- 
tion’s best interests and would ap- 
parently lack business purpose under 
the Second Circuit's rule. Yet since 
Congress adopted the provision, it 
was apparently satisfied that tax- 
payers could qualify under it. It 
would seem to follow that Congress 
does not have in mind a business 
purpose doctrine as strict as the 
Second Circuit. 

Because of the uncertainties in 
this entire area, the safest procedure 
in shifting income from the corpo- 
rate form would be to liquidate the 
corporation, if at all possible. De- 
spite the implied warning of Judge 
Swan’s dissenting opinion in the 
Plaza Theatre case, it is difficult to 
believe that the Second Circuit will 
try to apply its business purpose 
doctrine to complete liquidations. 





Contributed by committee member 
Leon Gold. 
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=" At the Regional Meeting of the 
American Bar Association in Louis- 
ville, Kentucky, chairmen of a num- 
ber of the state committees of the 
Section of Judicial Administration, 
of which Judge Harold R. Medina 
is the Chairman, made progress re- 
ports. An outstanding report was 
made for the North Carolina Com- 
mittee, of which Fred B. Helms, of 
Charlotte, is the Chairman. The 
Carolina Committee decided that the 
first objective was to secure the en- 
actment of a bill creating a Commis- 
sion for the Improvement of the Ad- 
ministration of Justice. The execu- 
tive, legislative and judicial branches 
of government, the public, the law 
schools, and a cross section of the 
Bar were represented on the Com- 
mission. Provision was made for the 
employment of a full-time Research 
Director. 

The commission subdivided into 
two major committees—one to deal 
with civil law and the other with 
criminal law. The commission did 
not submit a lengthy report and 
recommendations, but instead pre- 
pared and sponsored specific bills. 
This approach produced excellent 
legislative results. The improvements 
achieved included the following: 

1, A pretrial statute which is finding 
wider acceptance and usefulness every 


day. 
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2. The power of assignment of 
judges to the Chief Justice. 

3. Creation of the office of Adminis- 
trative Assistant to the Chief Justice 
whose duties are similar to those of 
the Director of the Administrative Of- 
fice of the United States Courts. 

4. Provision for increasing judicial 
manpower without restricting the 
state. 

5. The creation of a Judicial Coun- 
cil whose work has already made itself 
felt by the enactment of many of its 
proposals by the legislature at its 
1951 session. 

6. The creation of a permanent 
Commission to revise the statutes and 
Code which employs a full-time re- 
viser. 


7. The creation of a Special Com- 
mission to make a study of adminis- 
trative practice and procedure and 
report to the 1953 legislative session. 


8. The grant of power to the Chief 
Justice to, in effect, abolish the com- 
pulsory rotation of trial judges which 
had handicapped the effective tunc- 
tioning of pretrial practice and pro- 
cedure. 

Mr. Helms concluded from his ex- 
perience that leadership in the im- 
provement of the administration of 
justice must come from the Bench 
and Bar. 

Substantial progress was also re- 
ported from Virginia where Robert 
T. Barton, Jr. is the Section’s Chair- 
man. The Virginia legislature has 
created the office of Executive Secre- 
tary for the Supreme Court. This 
makes Virginia one of the states 
to have adopted a majority of the 
Section’s recommendations. Virginia 
has a Judicial Council and a Judicial 
Conference. The rule-making power 
is vested in the Supreme Court of 
Appeals, which has adopted im- 
proved rules of practice and _pro- 
cedure. The practice before admin- 
istrative tribunals has been regu- 
lated. The Virginia Committee plans 
in the future to work for the im- 
provement of the jury system and 


better method of selection of jurors. 
The Committee will also consider 
the simplification of the law of evi- 
dence. 

In other parts of the country 
equally good progress is being made 
by the state committees of the Sec- 
tion. In Oklahoma the _ Section’s 
Committee, under the Chairmanship 
of David I. Johnston, succeeded in 
getting the legislature to simplify 
procedure during trial and_proce- 
dure in perfecting appeals. The legis- 
lature also passed legislation requir- 
ing court rules to furnish statistical 
data for use by the Supreme Court 
and the Judicial Council. The Com- 
mittee also succeeded in getting legis- 
lation to provide for the attendance 
at Judicial Conferences of Superior 
Court Judges. 


Alfred P. 
O'HARA 


In Wisconsin the Chairman of the 
Section’s committee is E. H. Hallows. 
The committee was instrumental in 
securing the establishment of a ju- 
dicial pension system which was a 
notable achievement because for 
some thirty years similar legislation 
had been voted down by the legis- 
lature. The committee helped to 
draft and secure the passage of legis- 
lation establishing a Judicial Coun- 


_ cil. The new Council is composed of 


fourteen members including laymen, 
judges, deans of law schools, legisla- 
tors, and four lawyers. The commit- 
tee also supported legislation which 
raised the salary of circuit court 
judges and will continue to press for 
increases for Supreme Court judges. 

The work of the Section’s commit- 


tees is under the immediate super- 
vision of the Chairman of the Sec- 
tion, Judge Medina, Judge Emory H. 
Niles, a member of the Section’s 
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Council, and the Section’s Director 
of State Committees, Alfred P. O’ 
Hara. Communications concerning 
the work of the State Committees 
should be addressed to Mr. O’Hara, 
36 West 44th Street, New York 36. 

——_ >> 
=" In March the State Bar of Texas 
made final plans for raising funds 
for the construction of a new head- 











quarters building in Austin. The 
building will be located two blocks 
north of the Capitol Building. Ev- 
erett L. Looney is Chairman of the 
Building Committee, and J. Glenn 
Turner is Chairman of the Finance 
Committee. 
———_©—_——- 

" The Committee on Continuing 
Legal Education of the Oregon State 
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A Quotation 

Set Aright 

# Your March issue has just been 
brought to my attention, containing 
a letter from Mr. W. Clark Hanna 
which seriously misquotes me. Mr. 
Hanna says “A little while back the 
editor of the Christian Science Mon- 
itor remarked, ‘Objective journalism 
is basically wrong; the facts need 
careful interpretation.’” [I never 
made any such observation and | 
thoroughly disagree with it. Mr. 
Hanna says my remark was “quoted 
with approval by Walter Winchell”, 
an incident of which I have no 
knowledge. Presumably he is quot- 
ing from an alleged report of my 
remarks in Time magazine on May 
28, 1951, which was itself inaccurate 
or at best greatly oversimplified. 

I thoroughly agree with Mr. 
Hanna’s thesis that objective report- 
ing is vital. All that I have ever 
asked is that it be objective by 
presenting facts in their proper con- 
text. My observations from which 
his misquotation may have been 
culled and garbled were as follows: 

The informational function of the 


newspaper has become more and 
more objective. There is an increas- 


ing effort to keep opinion or preju- 
dice—though not interpretation—out 
of the news columns. 

This news is the hard core of the 
newspaper. Without it, the newspaper 
ceases to be a newspaper. And to the 
degree that a newspaper cuts down on 
its indispensable news content, it 
limits its utility. 

The bare news event can be so 
misleading as to be false. For ex- 
ample, it is a customary editorial as- 
sumption that if an important man 
says it, it’s news. But what if the 
important man says something that 
is essentially a lie? This happened 
often in the days of Herr Hitler and 
Doctor Goebbels. It happens nowa- 
days, and not only in Moscow. If we 
print only the press association story 
of such a statement, we are flagrantly 
misinforming readers. It is not enough 
to catch up with the lie on the edi- 
torial page, a day or two later. 

We believe the balancing fact 
should be attached directly to the 
misleading assertion, if possible when 
it is published for the first time. We 
think this is more important than 
hasty headlines. So we do not hesi- 
tate to hold up a misleading story, 
until we can link with it the neces- 
sary fact. Our own correspondents 
are instructed to do this before they 
file the story in the first place. 

Thus newspapers must tell the 
meaning of the news. Rightly carried 
out, this function need entail no 


Bar Activities 


Bar has published in connection 
with the spring session of its series 
of institutes a brochure outlining the 
program. Among the topics to be 
discussed are tax changes affecting 
business ventures, tax problems of 
the small town lawyer, wage and 
salary stabilization, automobile law 
and family situations, and res ipsa 
loquitur. 


more editorializing than is involved, 

for example, when an editor decides 

to print one story and not another. 

But interpretation requires integrity 

and knowledge and understanding 

and balance and detachment. 

News interpretation, with all its 
hazards often is safer and wiser than 
printing bare news alone. Nothing 
can be more misleading than the 
unrelated fact, just because it is a 
fact and hence impressive. Back- 
ground, motives, surrounding circum- 
stances, related events and issues, all 
need to be understood and appraised 
as well as the immediate event. 

You are at liberty to abbreviate in 
any way you choose these quotations 
from my article. 

Erwin D. CANHAM 
Editor, The Christian Science Monitor 
Boston, Massachusetts 

[Eprror’s Note: The misquota- 
tion to which Mr. Canham objects 
occurred in a letter published in our 
“Views of Our Readers” department 
in the March issue of the JOURNAL 
(38 A.B.A.J. 254). While the Board 
of Editors does not assume respon- 
sibility for matters stated or views 
expressed in any communication ap- 
pearing in that department, they 
are glad to print Mr. Canham’s 
letter setting forth what he actually 
said. The quotation has not been 
abbreviated and is published above 
as Mr. Canham sent it to us. Perhaps 
the misquotation is an example of 
one of the hazards of news interpre- 
tation to which Mr. Canham refers. ] 


Takes Issue 
with Professor Brown 


=" | refer to Mr. Ralph S. Brown’s 
letter in the March, 1952, issue of 
the JOURNAL. 

I don’t know Mr. Brown’s back- 
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ground, but it is obvious that in the 
sheltered cloisters of Yale Universi- 
ty Law School . . . he has had little 
or no contact with the exigencies 
of day to day living in our dis- 
ordered world or with the problems 
of inventors in the United States. 
This is strongly indicated by his ac- 
ceptance at face value of the state- 
ment by E. O. Anderson in “Nation- 
alization and International Patent 
Relations” in 12 Law and Contem- 
porary Problems 782 (1947) that in 
the U.S.S.R. 

Research and professional invention 
is a select career and its practitioners 
enjoy above the average income, 
housing, food and clothing rations, 
and educational advantages for their 
children. 

The foregoing article was written 
five or six years ago, and I doubt that 
Mr. Anderson or Mr. Brown ever 
had the opportunity to peek under 
the Iron Curtain to check the ac- 
curacy of the above-quoted state- 
ment. Moreover, even if the state- 
ment were true, how can anyone 
gauge the respective statuses of in- 
ventors in the United States and the 
U.S.S.R.? An “above average” income 
in the U.S.S.R., for all we know, 
might be equivalent to that of a de- 
livery truck jumper in the United 
States, but even if an “above aver- 
age” income was equivalent to ten 
times this, would this warrant the 
conclusion that the average U.S. in- 
ventor is receiving proper treatment 
at the hands of our Supreme Court? 
This is certainly extraordinarily 
specious reasoning for a man who 
presumably is a lawyer. 

WILLIAM ISLER 
Cleveland, Ohio 


Likes Mr. Richberg's 
Article on New Deal 


® On behalf of my fellow reaction- 
aries, I want to welcome Donald R. 
Richberg to the fold. I only regret 
tnat in his interesting article “Should 
We _ Revive the Constitution?” 
(38 A.B.A.J. 35; January, 1952) he 
neglected to include the very perti- 
nent remark of Chief Justice Hughes: 


If the commerce clause were con- 
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strued to reach all enterprises and 
transactions which could be said to 
have an indirect effect upon inter- 
state commerce, the Federal authority 
would embrace practically all the 
activities of the people and the au- 
thority of the State over its domestic 
concerns would exist only by suffer- 
ance of the Federal Government. 

In that same case the Chief Justice 
also rebuked the Government for 
arguing that the statutory authority 
under review “must be viewed in the 
light of the grave national crisis with 
which Congress was confronted”. In 
part the great Chief Justice replied: 

Those who act under these grants 
are not at liberty to transcend the 
imposed limits because they believe 
that more or different power is neces- 
sary. Such assertions of extra-constitu- 
tional authority were anticipated and 
precluded by the explicit terms of the 

Tenth Amendment... . 

It is unfortunate that Mr. Rich- 
berg did not include in his exposé of 
the “now omnivorous federal pow- 
ers” the misuse of the emergency con- 
cept. Incidentally the case I have 
quoted from is, of course, Schechter 
v. United States, 295 U.S. 495, at 
546, and 528-9—the N.R.A. “sick 
chicken” case; and the attorneys who 
argued the case for the government, 
Solicitor General (now Mr. Justice) 
Reed, and Special Assistant to the 
Attorney General Donald R. Rich- 
berg. 

I believe Mr. Richberg is a true 
convert—like Jim Farley, Governor 
Byrnes, Dean Manion of Notre 
Dame, Jesse Jones, et al. However, 
I am reminded of the story told 
concerning Danville’s first citizen, 
“Uncle Joe” Cannon. The ex-Speak- 
er was once denouncing in his own 
inimitable style some of the Johnny- 
come-lately’s of his day. His good 
friend, Senator Jim Watson, of Indi- 
ana, reminded him that as a Metho- 
dist he should believe in the doc- 
trine of reformation of sinners. “Oh, 
I believe in that all right,” replied 
“Uncle Joe”, “I believe a prostitute 
should be allowed to confess her sins 
and repent; but I wouldn’t want to 
go to church the very next Sunday 
and find her leading the choir.” 

JouHn W. UNGER 
Palatine, Illinois 


Another View on 
Amendability of the Constitution 


ws Anent your editorial statement in 
December that “the Constitution 
guarantees to the Communists the 
right to advocate an amendment of 
the Constitution to provide a totali- 
tarian government for the United 
States”, and without consulting one 
Willoughby on the Constitution, | 
venture to say that the power to ad- 
vocate is unrestricted, but the pow- 
er to effect a change in the Consti- 
tution by law is limited by a change 
coming within the terms of the 
meaning of the word “amendment”. 
Obviously a proposition passed by 
the Congress and three-quarters of 
the states which amounted to a 
revocation of the Constitution could 
not be a legal amendment. 

If it is really wise for the United 
States to engage in the imperial task 
of supporting the economies of the 
rest of the world, I could make out 
a good argument for a proposal to 
commit the allegiance of the Ameri- 
can people and their officers to Her 
Majesty the Queen of England, 
whose ministers have so much more 
experience in imperial fol-de-rol 
than do ours. But even if we should 
pass such a measure according to the 
form required by the Constitution, 
it obviously would not be an amend- 
ment but a revocation. 

What then are the limits of an 
amendment? I submit that they are 
additions, subtractions or alterations 
consistent with the declared purpose 
of the Constitution as set forth in 
its Preamble and if any proposition 
is probably inconsistent with the 
purpose of the Preamble, it is not a 
legal matter of Amendment. 


Murray T. Quice 
New York, New York 


The Test of Genius 
in Patent Law 


= We are indeed greatly indebted to 
The Right Honorable Sir Lionel 
Heald for his excellent and very 
helpful article entitled “Patent Law: 
The British Trend” appearing in the 
March, 1952, AMERICAN Bar Associa: 
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TION JOURNAL. Among the many 
pertinent comments in the article 
is the one to the effect that “patents 
being granted as a reward for prac- 
tical achievements, not for mental 
exercises”. This controversy has 
raged in the American patent law 
from the beginning under such 
phraseology as the “objective tests” 
which include the “practical achieve- 
ments”, and the “subjective tests” 
which are based upon “mental ex- 
ercises” or what moves in the bosom 
ot the Chancellor. 

The objective tests, of course, in- 
clude such factors as an existing 
need, prior efforts and failures and 
adoption after solution, whereas the 
subjective tests are, as the author 
indicates, merely “mental exercises’”’. 
It has been exceedingly difficult for 
the laity to yield the right and priv- 
ilege of the mental exercises to the 
evidence of achievement. During 
some periods of the American patent 
law the objective test theory has 
prevailed. Expanded v. Bradford, 
214 U.S. 366, 381; Wahl v. Andis, 
66 F. 2d 162, 165 (C.A. 7). Due 
to the recent tremendous advance 


of science and the present compli- 
cated nature of the subject matter 
of many patents, it has become well- 
nigh impossible to reach a con- 
clusion on this subject by mental 
exercises in the time which a layman 
may devote to these subjects. It has, 
moreover, been impossible to estab- 
lish a basis for invention by mental 
exercise which would cover the en- 
tire range of industries—for example, 
from those of the cobbler to those of 
the biochemist. A mental definition 
of invention which would reach the 
proper standards of the biochemist 
would eliminate the many useful 
inventions that are made in such 
arts as the cobbler’s art. Sometimes 
it is more important to have an im- 
provement in shoes than it is in 
biochemistry because more people 
wear shoes. After all, the achieve- 
ments, or the objective tests, are of 
the nature of circumstantial evi- 
dence which has always been re- 
sorted to by courts in the absence of 
direct evidence. Since so often the 
lay court does not understand the 
subject matter there is for that 
reason just as an acute absence of 
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direct evidence as if none had been 
submitted. Hence the resort to cir- 
cumstantial evidence is but the fol- 
lowing of a practice which has been 
current in all branches of the law 
since the beginning of the law. All 
attempts to devise a formula for in- 
vention through mental exercises 
have run into such definitions as the 
following: 

Thomas A. Edison, whose author- 
ity in the premises cannot be denied, 
said: “Genius is 98% perspiration 
and 2% inspiration.” 

The cynical comment of Henry L. 
Mencken is also quite pertinent. 
Mencken said that genius was the 
“prototype of a dog who sniffs 
tremendously down an infinite series 
of rat holes”. The public, of course, is 
more interested in and more bene- 
fited by what is yielded by the 
achievements of Mr. Edison’s 98 
per cent perspiration and by Mr. 
Mencken’s tremendous sniffing than 
by the product of the mental exer- 
cises of those who are laymen in the 
sciences. 

F. O. RicHEy 


Cleveland, Ohio 


September 15-19, 1952—Headquarters—Palace 


The Seventy-Fifth Annual Meeting of the American 
Bar Association will be held in San Francisco, Sep- 
tember 15-19, 1952. Further information with respect 
to the schedule of meetings will be published in 
forthcoming issues of the Journal. 

Requests for hotel reservations should be ad- 
dressed to the Reservation Department, American 
Bar Association, 1140 North Dearborn Street, Chicago 
10, Illinois, and should be accompanied by payment 
of $5.00 registration fee for each member of the 
Association for whom reservation is requested. 

Be sure to indicate three choices of hotels, and 
give us your definite date of arrival, as well as 
Probable departure date. 





Space is available in the following hotels: Alex- 
ander Hamilton, Bellevue, Beverly-Plaza, Californian, 
Canterbury, Chancellor, Commodore, Drake-Wiltshire, 
El Cortez, Fielding, King George, Manx, Stewart, 
Stratford, Sutter and Whitcomb. 


Detailed announcement with respect to making 
hotel reservations for members of the Association 
may be found in the January, 1952, issue of the 
Journal. 


All space not reserved by August 25, 1952, will be 
released to hotels on that date. Thereafter, reserva- 
tions may be made by members with hotels directly. 
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Activities of Sections 


and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


= There is widespread interest in 
the numerous bills which have been 
introduced in the Congress in an 
effort to overcome the effect of the 
Wunderlich decision, 342 U.S. 98, 
and confer upon the courts some 
power to review the decisions of 
contracting officers. The decision 
deals with the so-called “finality 
clause” in the standard form govern- 
ment contract. That clause provides 
for the finality of the decision of a 
department head appealed to in a 
dispute involving questions of fact. 
The Wunderlich decision establishes 
that in the absence of fraud all re- 
course to the courts is barred com- 
pletely by the finality clause. By 
fraud, the Court declared, “we mean 
conscious wrong doing, and inten- 
tion to cheat or be dishonest”. 

The Special Committee of the Sec- 
tion on Contracts of Lawyers with 
Indian Tribes has submitted to the 
Section its comprehensive report on 
a study of proposed regulations of the 
Secretary of the Interior covering the 
subject of contracts between lawyers 
and the tribes. (See publication of 
regulations in the Federal Register 
of August 11, 1951.) In its con- 
sideration of the problems presented 
by the regulations, the Committee’s 
investigation extended over a period 
of seven months and conferences 
with interested parties included 
both lawyers and laymen. Guided 
throughout by the principle that the 
welfare of the Indian tribes must be 
the primary objective, the Commit- 
tee recommended against issuance 
of the regulations unless they were 
modified in accordance with enu- 
merated conclusions. Subsequent to 
the Committee report, Interior Sec- 
retary Chapman held a public hear- 
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ing at which a representative of the 
Special Committee was heard along 
with other interested persons and 
groups. On January 24, 1952, the 
Interior Department announced 
that Secretary Chapman had con- 
cluded “not to issue the proposed 
new regulations”. Modification of 
the existing regulations of 1938 will 
be considered as they appear to be 
necessary. 


SECTION OF 
INSURANCE LAW 


®" The Section of Insurance Law par- 
ticipated in the Ohio Valley Region- 
al Meeting held at Louisville, Ken- 
tucky, on April 9-12, by presenting a 
Panel on Trial Tactics, which turned 
out to be one of the great successes 
of the meeting. This Panel, which 
was arranged by Clarence W. Heyl, 
of Peoria, Illinois, former Chairman 
of the Insurance Section and _ pres- 
ently representing the Section in the 
House of Delegates, attracted an au- 
dience of over 400 people. The par- 
ticipants were Lon Hocker, of St. 
Louis; Robert P. Hobson, of Louis- 
ville; Erwin W. Roemer, of Chicago; 
and Joseph H. Hinshaw, of Chicago. 
The Moderator of the Panel was 
Chief Justice James W. Cammack of 
the Kentucky Court of Appeals. 

The Insurance Section also pre- 

sented a series of papers on Friday 
morning, April 11. The speakers and 
their subjects were as follows: 

Clifford A. Mitts, Grand Rapids: 
“Owner's Liability for Injury to 
Contractor's Employees on _ the 
Premises” 

William E. Knepper, Columbus: 
“Limitation of Assured’s Consent 
to Use of Automobile As Affecting 
Liability of Insurance Carrier” 

James F. Moore, New York: 
“Disability Benefits—Implications 
for the Legal Profession” 


Frederick W. Kaess, Detroit: 


“Exclusiveness of Remedy Provi- 
sions of Workmen’s Compensation 
Laws” 


Franklin J. Marryott, of Boston, 
Chairman of the Section, introduced 
Mr. Heyl at the Panel on Trial 
Tactics and presided at the meeting 
of the Section on April 11. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


" The International Law Commit- 
tee of the Bar Association of the 
District of Columbia, in co-opera- 
tion with the Committee on Co- 
ordination with State and Local Bar 
Associations of the Section of Inter- 
national and Comparative Law of 
the American Bar Association, is now 
prepared to offer an information 
service to international law commit- 
tees of other bar associations. 

The Bar Association of the Dis- 
trict of Columbia is in a unique 
position to obtain documents and 
written material on foreign affairs 
from our Government, foreign em- 
bassies and various private organi- 
zations, and to maintain the liaison 
with worthwhile sources necessary to 
obtain current material promptly. 
Its International Law Committee 
has now assembled an “Initial Pack- 
et” of literature of various kinds 
dealing with current international 
problems, for distribution to other 
Bar Associations. The District of Co- 
lumbia Committee takes no position 
whatever on the matters involved; 
and is prepared to distribute addi- 
tional literature as time goes on and 
issues change, with a view to keeping 
the Information Service on inter- 
national affairs current. It will also 
endeavor to answer special requests. 

It is the hope of both the Amer- 
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ican Bar Association’s Section of In- 
ternational and Comparative Law’ 
and the District of Columbia Com- 
mittee that the availability of this 
information service will encourage 
those state and local bar associations 


which do not have an international 
law committee to form one; and that 
each of these new committees, as well 
as those already in existence, will 
write the District of Columbia Com- 
mittee asking for the information 
service. It is available, including the 
“initial packet” of literature, with- 
out charge, except where expensive 
documents and special expenditures 
may be involved. It may be obtained 
simply by writing the International 
Law Committee, Bar Association of 
the District of Columbia, Washing- 
ton Building, Washington, D.C. 


SECTION OF 
JUDICIAL ADMINISTRATION 


® The Louisville Regional Meeting 
gave the Section of Judicial Admini- 
stration an excellent opportunity to 
inform the lawyers of the Ohio Val- 
ley region of what it is doing. A pre- 
trial demonstration conducted by 
Judge Bolitha J. Laws, Chief Judge 
of the United States District Court 
for the District of Columbia, was 
received with great interest. There 
is room for a considerable extension 
of the use of pretrial conferences in 
the states represented at the meeting, 
and the Section has found through 
experience that a first step on this 
road is to acquaint the Bar with 
what the pretrial conference does 
and how it operates. 

Another important phase of the 
Section’s work is to secure the co- 
operation of laymen in bringing 
about needed improvements in the 
administration of justice. This was 
stressed in a program arranged by 
Judge Laws which was followed by 
reports from state committees of 
the Section in the area as to what was 
being done locally along lines of the 
broad objectives toward which the 
Section is working as long-range 
goals. Judge Emory H. Niles, of 
Baltimore, presided over this part 
of the session and excellent reports 


of progress were made by Charles S. 
Adams for Kentucky, by Richard P. 
Tinkham for Indiana and by Mur- 
ray Seasongood for Ohio. Judge 
Harold R. Medina, the chairman of 
the Section, spoke at a crowded 
luncheon session of the meeting on 
‘Judicial Administration and the 
Law Schools”. This was the third in 
a series of addresses which he has 
been making covering the purposes 
to which the Section is dedicated. 

At a meeting of the Council on 
February 24, a request from the 
Board of Governors for the views of 
the Council regarding a proposal of 
the Association’s Committee on Pro- 
fessional Ethics and Grievances that 
there be established a committee of 
active or retired judges to consider 
problems arising from time to time 
involving the interpretation of the 
Association’s code of judicial ethics 
was discussed. It was the sense of the 
Council that there should be no 
special or standing committee of 
active or retired judges to consider 
the problem of judicial ethics but it 
recommended that the By-Laws of 
the Association should be amended 
to enlarge the Committee on Profes- 
sional Ethics and Grievances to in- 
clude three judges. 


SECTION OF 
MUNICIPAL LAW 


= An important project of the Sec- 
tion of Municipal Law concerns one 
of the most vexing problems con- 
fronting municipalities today, the 
matter of parking facilities. In its 
initial study, the Section proposes 
to stress the administrative, legal 


and financial phases of the parking . 


problem. It has enlisted highly qual- 
ified technical organizations to assist 
on this joint investigation. 

Much has been written on park- 
ing, and it is not the intention of the 
Section to duplicate what has al- 
ready been done. Rather, the intent 
will be to develop new areas of the 
problem. For example, the interre- 
lationship of the parking problem 
with other aspects of the movement 
of persons and things will be ex- 
plored. The metropolitan character 
of terminal facilities will also be de- 
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lineated. The various methods of 
parking administration will be in- 
vestigated, and parking authorities 
appraised. Considerable attention 
will be given to methods of financ- 
ing parking facilities, particularly 
revenue bonds—one of the most re- 
cent and promising of methods. 
Parking meter financing will also 
be scrutinized, for there are some 
who believe that the parking meter 
fee can become to parking finance 
what the gasoline tax and registra- 
tion fee have been to highway fi- 
nance. 


COMMITTEE ON 
CUSTOMS LAW 


=" The Committee on Customs Law 
has before it several pieces of pro- 
posed legislation which will affect 
the customs law practice and the 
rights of litigants in the Customs 
Courts. Among those bills are the 
following: 

1. Customs Simplification Bill, so- 
called H. R. 5505, passed by the 
House and now pending before the 
Senate Committee on Finance, pro- 
poses to remove some of the out- 
moded barriers to trade, and con- 
tains many sound provisions, but it 
drastically alters the value basis for 
duty as well as the basis of currency 
conversion, and also fails to clearly 
preserve the right of the judicial re- 
view of administrative action as it 
now exists. Hearings before the Sen- 
ate Finance Committee were sched- 
uled to begin April 22, 1952. 

2. H. R. 2641, a proposed new 
codification of the navigation laws 
has been the subject of considerable 
study, and on recommendation of 
the Committee on Customs Law the 
House of Delegates approved a sug- 
gested amendment thereto substi- 
tuting the United States Customs 
Courts for the United States District 
Courts for review of navigation fees 
and tonnage taxes which are col- 
lected by the Collectors of Customs. 
The proposed amendment has been 
forwarded to the House Committee 
on Merchant Marine and Fisheries 
with the request that advice of com- 
mittee hearings be given, and an 
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opportunity for a representative of 
the American Bar Association to ap- 
pear and support the amendment. 

3. The President under date of 
April 10, 1952, sent to Congress a 
Reorganization Plan No. 3 of 1952 
which abolishes the offices of Col- 
lectors, Appraisers, Surveyors, and 
the Comptroller of Customs, and re- 
quires the functions of such offices 
to be performed by personnel to 
whom the Secretary of the Treasury 
delegates the functions formally 
vested in the abolished offices. It is 
doubtful whether this plan will re- 
sult in real economies, and it may 
have grave consequences in connec- 
tion with the presently established 
system of judicial review. Its compli- 
cations require considerable study as 
this uprooting of established customs 
personnel in order to put it within 
the classified Civil Service seems 
fraught with considerable danger. 


COMMITTEE ON 
LAWYER REFERRAL SERVICE 


@ The Standing Committee on Law- 
yer Referral Service has noted a 
strong trend toward the establish- 
ment of new referral plans within 
the last few months and believes the 
upturn to be attributable in large 
part to the National Referral Service 
Conference, which was held in Chi- 
cago on February 23. New services 
have been inaugurated in Flint and 
Muskegon, Michigan, Delaware 
County, Pennsylvania, and Stockton, 
California. In addition, plans are 
reported under consideration in 
New Haven and Waterbury, Con- 
necticut; Buffalo, Binghamton and 
Nassau County, New York; Mont- 
gomery and Luzerne Counties, 
Pennsylvania; Miami and Jackson- 
ville, Florida; New Orleans, Louisi- 
ana; Sioux Falls, South Dakota; and 
Eugene, Oregon. 


COMMITTEE ON 
AERONAUTICAL LAW 

# The Committee on Aeronautical 
Law is concerned with one of the 
most dynamic and constantly chang- 
ing fields of law. The rapid expan- 
sion of aviation in recent years has 
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brought about a rather serious lag 
in federal, state and local legislation 
to meet current needs of the indus- 
try and many of the problems under 
active consideration by this Com- 
mittee are concerned with such legis- 
lation. The work of the Committee 
under the general chairmanship of 
Charles S. Rhyne, of Washington, 
D. C., has been organized as follows: 

(1) Consideration of Proposed Uni- 
form or Model Acts on Financial 
Responsibility for Aircraft Accidents, 
Guest Act and Recordation of Air- 
craft Titles: Madeline C. Dinu, Chair- 
man; Calvin M. Cory, Robert K. Bell. 

(2) Airport Legal Problems: Ed- 
ward C. Sweeney, Chairman; William 
E. Miller, T. Julian Skinner, Jr. 

(3) International Conventions 
(Warsaw, Rome and Other Conven- 
tions): Calvin M. Cory, Chairman; T. 
Julian Skinner, Jr., Palmer Hutche- 
son, Jr. 

(4) Civil Aeronautics Act, Civil 
Aeronautics Board and Civil Aero- 
nautics Administration Developments: 
Stuart G. Tipton, Chairman; Gibson 
B. Witherspoon, William A. Gillen. 

(5) State Jurisdiction Problems: 
Robert S. Lindsey, Chairman; Palmer 
Hutcheson, Jr., Gibson B. Wither- 
spoon. 

(6) Insurance Probems in the Avia- 
tion Field: William E. Miller, Chair- 
man; Edward C. Sweeney, Calvin M. 
Cory. 

The Committee is now actively 
engaged in considering the prob- 
lems growing out of the recent 
disasters in Elizabeth, New Jersey, 
and New York, New York. Special 
attention is being given to local 
safety regulations on low flying and 
to regulations establishing height 
limitations under zoning powers to 
eliminate obstructions adjacent to 
airports. 


COMMITTEE ON 
PROFESSIONAL ETHICS 
AND GRIEVANCES 


# In the early days of the Commit- 
tee a great part of its time was 
taken up in hearing complaints of 
unprofessional conduct on the part 
of members of the Association. In 
recent years, however, it has ap- 
parently been recognized that this 
function is more efficiently per- 
formed by the local bar associations 
and very few complaints are lodged 


with the Committee. Such as have 


been brought have usually been 
either settled without hearing or 
referred to the local committees. 
The Committee’s time, therefore, is 
devoted almost exclusively to an- 
swering questions from bar associa 
tions, members and others relative 
to the construction of the Canons. 


COMMITTEE ON 
JUDICIAL SELECTION, 
TENURE AND COMPENSATION 


e Practical methods of securing 
adoption of the American Bar Asso- 
ciation plan for selection of judges 
were discussed at an open forum 
meeting sponsored by the Standing 
Committee on Judicial Selection, 
Tenure and Compensation, in Chi- 
cago, on Sunday afternoon, Febru- 
ary 24, preceding the 1952 Mid-Year 
Meeting of the House of Delegates. 
Lawyers and judges who have been 
active in the campaigns for the adop- 
tion of this plan in states where the 
plan has been adopted, or has failed 
of adoption, reported on the methods 
used in their respective states, and 
the conclusions to be drawn there- 
from. Complete minutes of the meet- 
ing, prepared by Glenn M. Winters, 
Secretary of the American Judica- 
ture Society, can be secured by writ- 
ing to the Committee Chairman, 
Morris B. Mitchell, 1133 First Na- 
tional-Soo Line Building, Minnea- 
polis, Minnesota. 

The meeting also received reports 
that the bar associations of Illinois, 
Texas, Nebraska, New Mexico, 
Michigan and New York City were 
conducting active campaigns look- 
ing toward the eventual adoption of 
this judicial selection plan in their 
respective jurisdictions. 

The widespread interest in this 
American Bar Association plan for 
selecting judges, as evidenced by the 
reports at the recent Chicago meet- 
ing, and the many advantages of 
this plan over the popular election 
of judges, make it seem probable 
that other states will gradually 
adopt it, and that it will eventually 
be the accepted method of selecting 
judges in most of the United States. 
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COMMITTEE ON 

COMMERCE 

# The activities of the Commerce 
Committee so far this year have been 
confined largely to a consideration 
of the vexing question as to how far 
labor unions should be subjected to 
the coverage of the federal antitrust 
laws. The Committee secured the 
approval by the House of Delegates 
at its February meeting in Chicago 
of a proposed amendment to Sec- 
tion 1 of the Sherman Act, making 
labor unions responsive to the pro- 
visions of Section 1 where they en- 
gage in conspiracies in restraint of 
commercial competition. The Com- 
mittee has also given considerable 
study to a very comprehensive meas- 
ure prepared by Theodore R. Iser- 
man, of New York, regulating the 
activities of labor unions. This meas- 
ure is still under study by the Com- 
mittee. Representatives of the Com- 
merce Committee, acting jointly with 
representatives of the Section of Cor- 
poration, Banking and Business Law 
and the Section of Labor Relations 
Law, prepared amendments to a 
number of sections of the Labor- 
Management Relations Act of 1947, 
and secured approval of these pro- 
posed amendments by the House of 
Delegates at its Mid-Year Meeting. 
The Commerce Committee also sub- 
mitted to the House of Delegates at 
its Mid-Year Meeting a report on 
Senate Bill 2522 (a proposed amend- 
ment to the Miller-Tydings Act) 
and this report was approved by the 
House of Delegates for transmission 
to the Chairman of the United States 
Senate Committee on the Judiciary. 


COMMITTEE ON 
MILITARY JUSTICE 


" It is apparent that there are ele- 
ments in the Defense Department 
which are antagonistic to the re- 
forms in military justice which have 
been accomplished during the past 
four years, and that only constant 





vigilance and determined champion- 
ing of these and further reforms 
can prevent the recurrence of the 
evils in the administration of the 
court-martial system which caused 
so much public indignation during 
World War I and World War LI. 

‘Lhe Navy’s nomination of Ad- 
miral Nunn as Judge Advocate Gen- 
eral of the Navy has led to the 
charge by Congressmen Sutton and 
Curtis that the Navy is seeking to 
circumvent the mandate of Con- 
gress that prior to appointment, the 
Judge Advocates General must have 
had no less than a total of eight 
years’ experience in legal duties as 
commissioned officers. Unless Admi- 
ral Nunn’s attendance at law school 
were to be included under the cate- 
gory of “experience in legal duties”, 
he would not be eligible for appoint- 
ment. Both the House and Senate 
Committees on the Armed Services 
in their reports on the legislation 
prescribing this qualification spe- 
cifically stated that the years in at- 
tendance at law school were not to 
be counted as legal experience. For 
this reason, the Association’s Com- 
mittee will oppose the appointment 
and confirmation of Admiral Nunn 
as the Navy’s Judge Advocate Gen- 
eral. 


COMMISSIONERS ON 
UNIFORM STATE LAWS 


s The National Conference of Com- 
missioners on Uniform State Laws, 
in entering its sixty-third year, can 
point with pride to its most recent 
accomplishment—the completion and 
promulgation, after ten years of 
study and work in conjunction with 
the American Law Institute, of the 
Uniform Commercial Code. Final 
unanimous approval was given to 
the Code at the New York meeting 
of the American Bar Association 
through action of the House of 
Delegates. The next step will be 
the presentation of the Code by the 
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Commissioners to the state legisla- 
tures for passage in the 1953 sessions. 

Under consideration at the pres- 
ent time and in varying stages of 
completion are proposed Uniform 
Laws covering a wide range of sub- 
jects. A committee of the Confer- 
ence in conjunction with the Ameri- 
can Bar Association’s Commission 
on Crime in Interstate Commerce, 
is drafting a series of Uniform Acts 
on the Prevention of Organized 
Crime at the state level. These acts 
are to be in for presentation to the 
Conference at its meeting in Sep- 
tember in San Francisco. 

The Conference likewise has under 
study and draft, among other acts, 
a Uniform Adoption Act aimed at 
raising the standards of adoption 
procedure and practice, to curtail 
and prevent present antisocial prac- 
tices in that field; a Uniform Cer- 
tificate of Motor Vehicle Registra- 
tion Act; a Uniform Rules of Evi- 
dence Act; a Uniform Rules of 
Criminal Procedure Act; a Uniform 
Aircraft Act; a Chattel Mortgage 
Act; a Uniform Act on Libel and 
Slander and the Right to Privacy, 
having in view the present-day de- 
velopments in this field as a result 
of radio and television; and many 
other Uniform Acts. The work of 
the Conference is ever expanding. As 
an example, twenty-two proposed 
Uniform Acts were considered by the 
Conference Committee on Scope and 
Program between the September, 
1951, meeting of the Conference in 
New York and the February, 1952, 
meeting of the Executive Committee 
of the Conference. 





Contributors to this department this month were 
as follows: 

Sections—Administrative Law, Patricia H. Collins; 
Insurance Law, Franklin J. Marryott; International 
and Comparative Law, F. Trowbridge vom Baur; 
Judicial Administration, Will Shafroth; Municipal 
Law, Francis H. Lindley. 

Committees—Customs Law, Albert MacC. Barnes; 
Lawyer Referral Service, Theodore Voorhees; Aero- 
nautical Law, Charles S. Rhyne; Professional Ethics 
and Grievances, Henry S. Drinker; Commerce, 
Edward R. Johnston; Military Justice, Arthur E. 
Farmer. 

Commissioners on Uniform State Laws, Martin J. 
Dinkelspiel. 
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Social Security for Lawyers 


Social Security for Lawyers 
(Continued from page 466) 


5. In the event of death, either be- 
fore or after age 65, permit the 
bonds to be redeemed by the 
estate within a period limited to 
five years. 

6. Require inclusion of the proceeds 
of the bonds in the gross income 
of the taxpayer or of his estate, 
as the case may be when re- 
deemed, and exclude such bonds 
unredeemed at death from the 
estate tax. 


Mr. Goldstein's Plan 
Falls Short 


Mr. Goldstein’s plan falls short of 
the program advocated by this re- 
port, in that: 1. It is liraited to pro- 
fessional persons and is not designed 
to assist everyone. If a plan is a 
desirable one, it should be available 
to all without class distinction. 2. 
No provision is made for contribu- 
tions to such a fund to be invested 
in life insurance company contracts, 
particularly those with death benefits 
greater than the premiums depos- 
ited 

Mr. Goldstein’s plan looks only to 
retirement and not to the continua- 
tion of a standard of living for a 
family deprived of a breadwinner by 
an early death prior to retirement. 
Many European countries have al- 
ready excluded from income tax, 
certain premiums expended on life 
insurance company contracts. France, 
for example, frees from income tax 
such annual life insurance premi- 
ums as are not in excess of 10 per 
cent of the taxpayer’s earned in- 
come, with a maximum of 40,000 
francs for each household, plus 10,- 
000 francs for each child. England 
permits 40 per cent of life insurance 
premiums to be deducted from in- 
come tax, limited, however, to an 
amount equal to 7 per cent of death 
proceeds and not to exceed 1624 per 
cent of the taxpayer’s taxable in- 
come. The Netherlands approves a 
deduction for such a purpose of 600 
guilders for single persons and 1,200 
for married people, plus an addi- 
tional 500 guilders for minor chil- 
dren. Denmark permits each tax- 
payer to deduct 400 kroner per year 
for such a program. Even West Ger- 
many allows a deduction from in- 
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come tax of 800 marks for single 
persons and 1,200 marks for married 
persons for life insurance premiums 


paid. 


3. It limits a man to those retire- 
ment benefits that can be created by 
15 per cent of his net income, or 
$10,000.00, whichever sum is lesser. 
Admittedly, such benefits must vary 
greatly because of the many factors 
that affect net income. Is it not 
better to set a goal, such as 75 per 
cent of the average annual net in- 
come for a period of five years prior 
to retirement, and permit the ex- 
clusion from gross income of such 
sums expended to create such bene- 
fit? Only in that fashion can the 
maintenance of a high standard of 
living be guaranteed for an individ- 
ual and his family. 

On July 25, 1951, Senator Ives 
proposed an amendment to H.R. 
4473 which, while pigeon-holed for 
the time being, is at least a step 
worthy of consideration. Senator 
Ives would exclude from the gross 
income of a taxpayer that portion 
of such taxpayer’s earned net income 
contributed to a restricted retire- 
ment fund, not in excess of 10 per 
cent or $7,500, whichever is lesser. 
(A restricted retirement fund _ is 
defined as a fund set up by a bona 
fide agricultural, labor, business, in- 
dustrial or professional association 
as a retirement plan for its mem- 
bers.) The trustee of the fund must 
be a bank, and contributions can 
only be invested in investments 
legal for trust funds. Distribution 
of such trust funds cannot, in gen- 
eral, be made before age 60, and 
when received or made available to a 
participant, will be taxable to him. 
If received in a lump sum, such 
distribution will be considered a 
gain from the sale or exchange of a 
capital asset held for more than six 
months. 

Basically, Senator Ives’ proposal 
is a good one. Its limitation of re- 
tirement benefits to those created 
by 10 per cent of a taxpayer’s net 
income not in excess of $7,500 seems 
not to be the best standard of meas- 
urement as earlier brought out in 
discussing Mr. Goldstein’s proposal. 





The right goal seems to be 75 per 
cent of the taxpayer’s annual aver- 
age net income for a period of five 
years preceding retirement, so that 
the law would permit the exclusion 
from that taxpayer’s gross income of 
such sums as would be necessary to 
create such benefits. As we are start- 
ing from nothing, very likely we 
shall have to proceed towards our 
goal step by step. 

The requirement that a trust 
fund be set up by a bona fide associa- 
tion can be criticized on grounds of 
abstract justice. For some persons 
without an association, or minority 
members within an association, it 
may prove to be harsh. Undoubtedly 
this restriction was put in to meet 
the Treasury’s insistence that the 
administration of such new pro- 
visions be made as simple as _possi- 
ble. After more experience, it may 
be found that the restriction is not 
needed. It could then be deleted and 
strict requirements concerning per- 
mitted investments substituted 
therefor. Each individual could then 
set up his own restricted retirement 
fund without a trustee, by invest- 
ment in life insurance company con- 
tracts or specially created govern- 
ment bonds. 
as lawyers are 
should 


Actually, so far 
concerned, the restriction 
cause no trouble because the “bona 
fide association” will be their own 
bar association. 

It is not generally realized that to- 
day an overwhelming majority of 
lawyers belong to some bar associa- 
tion. In the twenty-six states having 
“integrated” Bars, all lawyers be- 
long. In other great states with “vol- 
untary” bar associations such as 
Illinois, Iowa and Ohio, 80 per cent 
or more of all lawyers practicing in 
the state are members. Any lawyer 
on the payment of modest dues can 
join his local or state bar association 
unless he is in some trouble with the 
association’s grievance committee. 

Since social security and _ retire- 
ment plans are for the benefit of 
their members, bar associations can 
be counted on to endorse the prin- 
ciples of these plans and many have 
already done so. 
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At the American Bar Association’s 
Annual Meeting in September, 1951, 
the House of Delegates (which repre- 
sents approximately 140,000 lawyers 
in all states of the Union) voted: 

That the American Bar Association 
approve in substance the Keogh and 
Reed Bills, H. R. 4371 and H. R. 4373 
respectively and the amendment of 
Senator Ives introduced on July 25, 
1951, to H. R. 4473. 

That a copy of the foregoing reso- 
lution and the annexed report [of the 
Committee on Retirement Benefits for 
Lawyers] be sent to the President of 
the United States and to each Senator. 
The President of the American 

Bar Association has written to law- 
yers urging their active support. His 
letter refers to “the manifest tax in- 
equities of lawyers” and flatly states: 
“Saving for a lawyer’s old age and 
family security is becoming nearly 
impossible under present and _pro- 
posed tax rates.” 

Lawyers are so imbued with the 
fiduciary instinct and so accustomed 
to thinking in terms of benefits for 
their clients that they feel amost 
ashamed when they ask for anything 
for themselves even if it be only 
simple justice. It is worthwhile to 
remember that physicians and sur- 
geons are in the same trap and sub- 
jected to the same discriminations. 
The American Medical Association 


has spoken out in no uncertain 
terms. Read “Income Tax Discrimi- 
nation Against the Professions” in 
the April 29, 1950, issue of the Asso- 
ciation’s Journal. It is prepared to 
fight shoulder to shoulder with the 
Bar. Dr. Dickinson, its Director of 
Research, has participated in a 
symposium jointly sponsored by the 
Chicago Bar Association and the 
Chicago Medical Society. 

The October, 1951, issue of The 
Record of The Association of the 
Bar of the City of New York con- 
tains an excellent statement issued 
by its Committee on Tax Relief for 
the Professions jointly with similar 
committees of the New York State 
and American Bar Associations. 

Inasmuch as the foregoing relates 
only to retirement pension plans, it 
must be said again that this report 
to the Survey of the Legal Profession 
advocates both social security and 
retirement pension plans. The first is 
designed to guarantee, upon the 
retirement or death of an individual, 
a minimum standard of living as a 
matter of right to that individual or 
his family. The second is intended 
to give each individual a fair and 
equal opportunity to continue as 
high a standard of living as he can 
achieve through his own capacity. 


Social Security for Lawyers 


With the adoption of these two 
programs, we not only would estab- 
lish for everyone, without reference 
to his economic status, a minimum 
standard of living in the face of any 
primary economic risk, but we 
would assist each person to maintain 
for himself and _ his _ survivors, 
through his own efforts, a contin- 
uous standard of living close to that 
which he attained in his active years. 
Thus we would broaden the mean- 
ing of the term “social security”. 

The history of our country has 
been one of stupendous progress in 
social welfare and economic achieve- 
ment. The standard of living has 
climbed continuously, until today 
we have far outstripped those coun- 
tries in which freedom of individual 
initiative and enterprise is limited. 
Let us, therefore, continue to direct 
this progress in the path which our 
forefathers chose, and while assum- 
ing the responsibility of assisting 
those whom circumstances have 
placed in economic jeopardy, also 
give every opportunity for advance- 
ment to those more fortunate, who 
have the initiative and will to better 
themselves. In this fashion we es- 
tablish social security for all, while 
preserving the heritage of this great 
nation. 





Treaty-Clause Amendment 
(Continued from page 470) 

of employing the treaty method in 
exercising this power, jurisdiction 
and sovereignty has been negatived 
by the long established practice of 
the Federal Government. 

To Congress is specifically dele- 
gated the power to declare war, but 
not to make peace. The constitutional 
power of Congress to end a state of 
war by joint resolution is no longer 
open to question. When the Treaty 
of Versailles failed of approval by 
the Senate in 1920, Congress ended 
the state of war with Germany by a 
joint resolution approved by Presi- 
dent Harding on July 2, 1921. The 
war with Austria was ended in the 
same manner. In both cases treaties 


were eventually concluded with 


those governments, but they could 
not have retroactive effect to confer 





legislative power on Congress. Again 
as recently as October 19, 1951, the 
President approved a joint resolu- 
tion terminating the state of war be- 
tween the United States and Ger- 
many, declared by Congress follow- 
ing the attack on Pearl Harbor, 65 
Stat. 451. Up to the present writing 
no treaty of peace has been con- 
cluded with Germany. Nevertheless, 
our state and federal courts will be 
bound to give full force and effect to 


the joint resolution in all cases 
coming within their appropriate 
jurisdictions. 


When the treaty of April 12, 1844, 
for the annexation of Texas was not 
advised and consented to by the 
Senate, the annexation was accom- 
plished by a joint resolution of 
March 1, 1845, 5 Stat. 797. Hawaii 
was annexed by the United States 
by a joint resolution of July 7, 





1898, 30 Stat. 750, when it became 
evident that the treaty of annexa- 
tion signed June 16, 1897, would 
not be approved by the Senate. Not- 
withstanding the rejection of the 
Treaty of Versailles by the Senate in 
1920, Congress by joint resolution of 
June 19, 1934, 48 Stat. 1182, au- 
thorized the President to accept mem- 
bership in the International Labor 
Organization established under Part 
XIII of the Versailles Treaty. 
Beginning with an Act of Febru- 
ary 20, 1792, 1 Stat. 239, Congress 
has authorized the Postmaster Gen- 
eral to make postal arrangements 
with foreign countries without any 
requirement for submission to the 
Senate; a National Quarantine Law 
was enacted in 1878, 21 Stat. 37, un- 
der which subsequent sanitary con- 
ventions were enforced; an Act of 
Congress of February 9, 1922, au- 
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thorized the World War Foreign 
Debt Commission to conclude agree- 
ments with foreign countries sub- 
ject to the approval of the Presi- 
dent and Congress but not subject to 
ratification by the Senate. 


The delegation by the Constitution 
to the President and the Senate of 
the power to make “treaties” does not 
exhaust the power of the United 
States over international relations. The 
will of the nation in this domain may 
be expressed through other acts than 
“treaties”. . . . There is no inconsist- 
ency between the authority of the Presi- 
dent and the Senate to regulate foreign 
relations through agreements in the 
form of “treaties” and the power of 
the President and Congress to deal 
with matters of foreign policy through 
legislative action. Which of the two 
procedures shall be employed in a 
given case is a matter of practical 
convenience or political expediency 
rather than of constitutional or inter- 
national law. [“Acts and Joint Reso- 
lutions of Congress as Substitutes for 
Treaties”, by James W. Garner, Amer- 
ican Journal of International Law, 
1929, pp. 482-488; see also “Constitu- 
tional Procedures for International 
Agreement by the United States,” 
Charles Cheney Hyde, in Proceedings 
of American Society of International 
Law, 1937, pp. 45-55, and “Enforce- 
ment of Administrative Treaties in 
the United States,” by Henry Reiff, 
American Journal of International 
Law, Vol. 34, pp. 661-679]. 

Fears that the adoption of the 
proposed constitutional amendment 
would deprive the United States of 
the power to conclude treaties for 
the mutual surrender of fugitives 
from justice are grounded in an in- 
adequate understanding of the his- 
tory of extradition in this coun- 
try. At international law treaties 
are not required. Extradition is 
founded on reciprocity. 

The Constitution provides for the 
delivery of fugitives between the 
several states (Article IV, Section 2) 
but the question whether the power 
of international extradition was 
vested in the states or the Federal 
Government was long in doubt. The 
Jay Treaty of 1794, stipulating for 
extradition for murder or forgery, 
expired in 1807. For the next thirty- 
five years the United States had no 
treaty relations on extradition. Dur- 
ing that period the Federal Govern- 
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ment declined to act upon requests 
of the states to apply to foreign gov- 
ernments for the surrender of fugi- 
tives, and it referred to the states 
for their action the requests of for- 
eign governments for the delivery 
of fugitives found therein. The Pres- 
ident and Secretary of State held that 
they lacked power to act for the na- 
tion in matters of international ex- 
tradition in the absence of treaty 
or Act of Congress. New York State 
adopted an act in 1822 conferring 
power upon its Governor to act in- 
ternationally. It remained in oper- 
ation until 1839 when Governor 
William H. Seward, later Secretary 
of State in President Lincoln’s Cab- 
inet, declined to act under the state 
law, on the ground that internation- 
al extradition was “intimately con- 
nected with the foreign relations of 
the United States, and should be ex- 
clusively under the control of the 
General Government’. Moore, Di- 
gest of International Law, Volume 
IV, 242. In the same year the Gov- 
ernor of Vermont issued a warrant 
for the surrender of a fugitive to Can- 
ada. On a writ of habeas corpus the 
case reached the Supreme Court of 
the United States, which declared 
that the power of extradition be- 
longed “exclusively to the Federal 
Government”, and that the action of 
the Governor of Vermont was “re- 
pugnant to the Constitution of the 
United States”. Holmes v. Jennison, 
14 Pet. 540 (1840). See the full dis- 
cussion of this case by John Bassett 
Moore in Treatise on Extradition 
(1891) Volume I, pages 55-59. The 
following year the United States con- 
cluded an extradition treaty with 
Great Britain and another with 
France in 1843. 


The first federal extradition stat- 
ute was adopted in 1848. Its pur- 
pose was to regulate extradition pro- 
cedure in the United States and put 
the surrender of fugitives to foreign 
governments on a completely re- 
ciprocal basis. It was made applic- 
able to extradition treaties already 
concluded and to future treaties. 


In view of this history, it would 
be overemphasizing the importance 
of treaty-making in American con- 





stitutional law to hold that Congress 
would not have the power to enact 
legislation making extradition trea- 
ties internal law under the proposed 
constitutional amendment. President 
Lincoln, with Mr. Seward as his Sec- 
retary of State, surrendered a fugi- 
tive to Spain in 1864 in the absence 
of a treaty with that country. Mr. 
Seward defended the President’s ac- 
tion in a letter of June 24, 1864, to 
the Chairman of the Judiciary Com- 
mittee of the House of Representa- 
tives. He asserted that “the true 
position of the national obligation 
and authority for the extradition of 
criminals” may be found “defined 
and established by the law of na- 
tions” and that “this obligation and 
authority, under the Constitution of 
the United States, and in the absence 
of treaty stipulations and statutory 
enactment, rests with the President 
of the United States”. Arguelles Case, 
Moore, Digest of International Law, 
Volume IV, pages 249-250. It is 
common practice of the Department 
of State to request the surrender of 
fugitives by governments with which 
we have no extradition treaties. 
Judge Moore, the most distinguished 
authority on the subject, says: “In 
the United States the general opin- 
ion has been, and practice has been 
in accordance with it, that in the 
absence of a conventional or legis- 
lative provision, there is no author- 
ity vested in any department of the 
government to seize a criminal fugi- 
tive and surrender him to a foreign 
power.” Judge Moore’s reference to 
a convention or legislation as alter- 
native provisions has been empha- 
sized by the writer. 

Similar fears have been expressed 
that the adoption of the proposed 
constitutional amendment would 
prevent the United States from en- 
tering into so-called treaties of judi- 
cial assistance because Congress 
would lack power to legislate in the 
absence of such treaties. The House 
of Delegates of the American Bar 
Association on September 20, 1950, 
adopted a resolution urging the 
appointment of a presidential com- 
mittee to draft treaties and take 
other advisable action “to codify 
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and improve international proce- 
dures in civil and criminal matters. 
75 A.B.A. Rep. (1950) page 120. 
The report of the Committee on In- 
ternational Judicial Co-operation of 
the Section of International and 
Comparative Law, submitted to the 
last Annual Meeting of the Associa- 
tion at New York in September, 
1951, stated that “The Departments 
of State and Justice have approved 
the recommendation in principle. . . . 
However, substantial progress with a 
plan of organization has been made.” 


The amendment to the Constitu- 
tion now recommended by the 
American Bar Association would not 
have any effect upon the power of 
Congress to legislate on this subject 
in the absence of a treaty, certainly 
so far as the federal courts are con- 
cerned. Federal legislation of this 
nature is already on the statute books 
in Title 28 of the United States 
Code. If it was the intention of the 
Association’s resolution of Septem- 
ber 20, 1950, to include state courts 
within the mutual advantages and 
obligations of the suggested treaties, 
any constitutional difficulties might 
be overcome by drafting the treaties 
on a reciprocal internal state basis. 
That is the regular procedure in 
Great Britain, which does not under- 
take to enforce treaties affecting the 
laws of the dominions, colonies, pos- 
sessions or protectorates without their 
consent. A uniform reservation to 
this effect is inserted in British treat- 
ies of this character. Phraseology 
typical of such reservations was em- 
bodied in the Draft Convention Re- 
lating to Civil Procedure Prepared 
by the Committee Appointed by the 
Lord Chancellor in 1919. It reads: 


This convention shall not apply to 
any of the Dominions, Colonies or 
Protectorates of either contracting 
party; but either contracting party 
may at any time give notice of acces- 
sion to this convention on behalf of 
such Dominion, Colony, Possession or 
Protectorate, and this convention shall 
accordingly apply to such Dominion, 
Colony, Possession or Protectorate on 
the expiry of six months from the date 
of such notice. Any Dominion, Colony, 
Possession or Protectorate on behalf 
of which such notice has been given 
may withdraw from this convention 


on giving six months’ notice. [Harv- 

ard Research Draft on Judicial As 

sistance, printed in American Journal 
of International Law, Supplement, 

Volume 33, page 143]. 

Similar reservations are attached 
to British treaties involving criminal 
law. They cover such subjects as 
extradition, circulation of obscene 
publications, trafic in women and 
children. 

Judge Manley O. Hudson, in dis- 
cussing extradition treaties in the 
municipal law of federal states, con- 
tends that the principle of internal 
state reciprocity prevails in apply- 
ing the requirement of double 
criminality. “If it be admitted that 
the act charged must have been 
made criminal by the law of the re- 
questing state, it would seem to be 
important, on general principles, 
apart from their application in par- 
ticular treaties, that this should be 
the law prevailing in that part of 
the territories of the requesting state 
in which the accused will be tried 
if surrendered. .. . 1 A long course of 
action by the governments and a 
fairly consistent course of decision by 
American and British courts are to 
this effect.” He adds: “A similar 
problem arises in various European 
states, which, if not strictly federal 
states, have nevertheless . different 
systems of criminal law in different 
parts of their territories. Hence, 
statements of the principle of double 
criminality made in treaties include 
not infrequently a specification as 
to the law of the particular part of 
the national territory which may be 
involved.” (Manley O. Hudson, 
“The Factor Case and Double Crim- 
inality in Extradition”, 28 Am. Jour. 
Intl. Law 274, at 286-287 (1934) .) 

Predictions of the supposedly 
harmful effects that might follow 
the adoption of the proposed amend- 
ment at the present time are predi- 
cated upon speculation as to the un- 
fortunate consequences that might 
have resulted for the nation in its 
infancy had the treaty supremacy 
clause not been incorporated in the 
Constitution to prevent the states 
from confiscating the British debts 
in violation of the stipulation to 
this effect in the Treaty of Peace 
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of 1783. It is conceded that this was 
the principal purpose of the clause. 
The fallacy of the speculative argu- 
ment is demonstrated by what actu- 
ally happened to the payment of the 
British debts under the clause. “The 
fact that some of the States, either 
before or after the coming into effect 
of this provision, did obstruct the 
collection of debts due to British 
subjects during the war, made it 
necessary for the United States, some 
years later, to enter into an arrange- 
ment with Great Britain for the 
settlement of the debts directly be- 
tween the two nations.” (Edgar Tur- 
lington, “Treatment of Enemy Prop- 
erty in the United States before the 
World War”, 22 Am. Jour. Intl. Law 
274 (1928). Writing on the same 
subject, John Bassett Moore said 
that the decision of the Supreme 
Court holding the state confiscatory 
statutes to be invalid (Ware v. Hyl- 
ton, 1796, 3 Dallas, 199) under the 
treaty supremacy clause was “of little 
benefit to the creditors. Owing to 
lapse of time, and to intervening 
deaths, financial failures and loss of 
proofs, the judicial remedy against 
the debtors had become practically 
worthless; and, under a treaty signed 
on January 8, 1802, the United States 
paid Great Britain the sum of 
£600,000, or $3,000,000, with which 
to compensate the creditors for their 
losses.”” International Law and Some 
Current Illusions (New York: The 
Macmillan Company, 1924) 14-15. 
The principle of the immunity from 
confiscation of private enemy prop- 
erty on land, including debts, has 
been abandoned in the peace treaties 
and most of the national legislation 
on the subject following the two 
World Wars. 

This article in support of the con- 
stitutional amendment proposed by 
the American Bar Association is not 
intended to be in any sense an argu- 
ment against the proper exercise of 
the treaty-making power of the 
United States, or to advocate the use 
of alternative methods in the con- 
duct of our foreign relations. It is 
intended to demonstrate that Con- 
gress would have the power to enact 
legislation to make effective .as in- 


June, 1952 « Vol. 38 529 


The Treaty-Clause Amendment 


ternal law treaties on subjects of ex- 
ternal regulation over which the 
Federal Government is vested with 
power to represent the states. Upon 
the adoption of the proposed amend- 
ment, the Congress, and not the 
treaty-making power, will determine 
whether the terms of the proposed 





treaty should be binding upon the 
states without their consent. Such 
questions will be restored to their 
proper sphere of decision under the 
Constitution of the United States in 
which foreign nations have no 
proper concern. It will make it im- 
possible for the courts or the treaty- 





making power to ignore the spirit of 
the general reservation contained in 
Article 2, Paragraph 7, of the Char- 
ter of the United Nations that noth- 
ing contained in it shall authorize 
intervention “in matters which are 
essentially within the domestic juris- 
diction of any state”. 





The White House and the Vatican 
(Continued from page 474) 

Prior to the adoption of the 
Fourteenth Amendment, the First 
Amendment, as we have said, did 
not apply as a restraint against the 
states. While most of the states did 
early provide constitutional pro- 
tections for religious liberty, some 
states, as the Court remarked in the 
Everson case, “persisted for about 
half a century in imposing restraints 
upon the free exercise of religion 
and in discriminating against par- 
ticular religious groups”; citing in 
a footnote North Carolina and 
Maryland. And then in an exegetic 
eruption the Court says: 

The “establishment of religion” 
clause of the First Amendment means 
at least this: Neither a state nor the 
Federal Government can set up a 
church. Neither can pass laws which 
aid one religion, aid all religions, or 
prefer one religion over another. Nei- 
ther can force nor influence a person 
to go to or to remain away from 
church against his will or force him 
to profess a belief or disbelief in any 
religion. No person can be punished 
for entertaining or professing religious 
beliefs, or disbeliefs, for church at- 
tendance or non-attendance. No tax 
in any amount, large or small, can 
be levied to support any religious 
activities or institutions, whatever they 
may be called, or whatever form they 
may adopt to teach or practice re- 
ligion. Neither a state nor the Federal 
Government can, openly or secretly, 
participate in the affairs of any re- 
ligious organizations or groups and 
vice versa. In the words of Jefferson, 
the clause against establishment of re- 
ligion by law was intended to erect 
“a wall of separation between Church 
and State.” Reynolds vy. United States, 
supra (98 U.S. at 164, 25 L. ed. 249). 
Justice Rutledge who wrote the 

dissenting opinion with which Jus- 
tices Frankfurter, Jackson and Bur- 
ton agreed, outdoing the majority 
in the way of exegesis, declares that 
the object of the First Amendment 


530 American Bar Association Journal 


was not merely to strike at the offi- 
cial establishment of a single sect, 
creed, or religion, “outlawing only 
a formal relation such as had pre- 
vailed in England and some of the 
colonies”. “The object”, Rutledge 
said, “was broader than separating 
church and state in this narrow 
sense. It was to create a complete and 
permanent separation of the spheres 
of religious activity and civil author- 
ity by comprehensively forbidding 
every form of public aid or support 
for religion.” 

We know the skill displayed by 
Serjeant Buzfuz in extracting sig- 
nificant hidden meanings from Mr. 
Pickwick’s “chops and tomata sauce” 
but without the artful aid of exegesis 
even he could not find in the plain 
and lucid words of the First Amend. 
ment the meanings which are marked 
for emphasis in the foregoing quo- 
tation from the Everson opinions. 

We need not here discuss the va- 
lidity of the logic by which Justice 
Rutledge, substituting his own views 
and those which he attributes to 
Madison and Jefferson, for the plain 
words of the First Amendment ar- 
rived at this intent of the language 
of the First Amendment which, he 
says, “was broadly but not loosely 
phrased” and, like the bill that Jef- 
ferson piloted through the Virginia 
Assembly, is a “Model of technical 
precision and perspicuous brevity”. 
It is enough here to say that Justice 
Rutledge has given to the language 
of the First Amendment, this model 
of technical precision and_perspic- 
uous brevity, the “broadest” exten- 
sion possible to misconception but- 
tressed by wide and immaterial 
research. 

The McCollum case involved the 
use of 


room in a_ tax-supported 


public school, and by permission of 
the school authorities, for religious 


instruction of public school pupils, 
released from their regular school 
studies for that purpose and by 
written request of the parents. In- 
struction was given by Protestant 
teachers, Jewish rabbis, and Roman 
Catholic priests to pupils belonging 
to their respective faiths. No student 
was required to subject himself to 
any such instruction. 

The Court, by Justice Black, held 
that this was a utilization of the tax- 
established, and tax-supported pub- 
lic school system to aid religious 
groups to “spread” their faith. 
“And”, said the Court, “it falls 
squarely under the ban of the First 
Amendment (made applicable to the 
States by the Fourteenth,) as we in- 
terpreted it in Everson v. Board of 
Education, 330 U.S. 1, 91 L. ed. 711, 
67 S. Ct. 504, 168 A.L.R. 1392.” 

The Court then quoted from its 
opinion in the Everson case in which 
the Court said, among other things, 
that “No tax in any amount, large 
or small, can be levied to support 
any religious activities or 
tions, whatever they may be called, 
or whatever form they may adopt to 
teach or practice religion.” The four 
dissenting judges in the Everson 


institu- 


case had said that “Legislatures are 
free to make, and courts to sustain 
appropriations only when it can be 
found that in fact they do not aid, 
promote, encourage or sustain re- 
ligious teaching or observances, be 
the amount large or small.” In the 
McCollum case, the Court, after 
quoting from the minority opinion 
in the Everson case, said that both 
the majority and minority in the 
Everson case, “agreed that the First 
Amendment's language, properly in- 
terpreted, had erected a wall of sep- 
aration between Church and State”. 

Justice Frankfurter delivered a 
concurring opinion in the McCol- 
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lum case in which Justices Jackson, 
Rutledge and Burton joined. Jus- 
tice Reed wrote a dissenting opinion. 

The phrase “wall of separation 
between church and state’’ first ap- 
pears in a letter of Jefferson written 
early in 1802 to a group of Baptists 
in which he refers to the First 
Amendment, quoting it. He did not 
extend the application of the phrase 
beyond the plain letter of the 
amendment which declared that 
Congress “shall make no law respect- 
ing an establishment of religion, or 
prohibiting the free exercise there- 
of”. “thus ,.2s Jefferson said, “‘build- 
ing a wall of separation between 
church and state”. He was merely 
commending the prohibition against 
setting up a state religion. He was 
against setting up a church and 
against preferring one religion over 
another by any form of aid. Of 
course this phrase in a letter is not 
part of the First Amendment. Jef- 
ferson, in speaking of a “wall of 
separation” was referring only to 
what the First Amendment referred 
to: prohibition of the establishment 
of an official church. But this rhetor- 
ical “‘wall’”, greatly enlarged and ex- 
tended, has been built into the First 
Amendment by the Slave of the Lamp 
of Jurists, the potent genie, Exegesis. 


American Tradition 

Is Contrary to Rutledge’s Views 

The tradition and practice of the 
United States Government, as I 
think has been demonstrated, has 
been from the beginning contrary 
to Justice Rutledge’s views as ex- 
pressed in his opinion and contrary 
to the views expressed in the Mc- 
Collum case. And still the chaplains 
serve in the Army and Navy and 
sessions of the houses of Congress 
are opened with prayer. 

However, and _ notwithstanding 
what has been said here about the 
language of opinions in the Everson 
and McCollum cases, the purpose of 
this discussion of them is to show 
that, taking the extremest of such 
language, none of it, in either court 
opinions, concurring opinions, or 
dissenting opinions, goes so far as 
to support a contention that to send 


an ambassador from the United 
States to the Vatican would be a vio- 
lation of the First Amendment, 
either as it is written, or as it has 
been rewritten by being “properly 
interpreted”. 

In no sense can the accreditation 
of an ambassador to the Vatican be 
colored by exegesis into an act giv- 
ing any church or religion directly 
or indirectly any sort of preferential 
treatment or financial support. No 
question of civil rights is involved. 
The ambassador, if sent, will go to 
serve the interests of the United 
States, not those of the Papacy or the 
Catholic Church, here or abroad. 
There has been no indication, per- 
ceptible to this writer, that the pro- 
ject was urged upon the President 
by Catholic influence. Of the 28,634- 
878 Catholics in the United States, 
according to the church 
census, few have been vocal about 
the appointment and few have ex- 
hibited the slightest interest in the 
matter. They are so indifferent that 
the vehemence of the protests from 
some other religious bodies sur- 
prised and dismayed them as a re- 
crudescence of smoldering sectarian 
animosities that seemed to have 
grown cold. So fat as they are con- 
cerned the maintenance of an am- 
bassador to the State of Vatican City 
means little or nothing unless it will 
be of real service to their country, 
the United States of America. 


recent 


It may be said that the embassy 
would be really to the head of a 
religion, thus giving “recognition” 
to that religion. But “recognition” 
by the extremest exegesis of the First 
Amendment is not prohibited. 

In Mahoney v. United States, 10 
Wall. 62-68, 19 L. ed. 864 at 865, the 
Court, by Justice Field, remarked 
that “A great distinction has always 
been made between consuls to Ma- 
hometan and consuls to Christian 
countries, both in the powers en- 
trusted to them and in the duties 


with which they are charged”, and 
he adds, “express stipulations [2.e., 
in treaties] are made for the enjoy- 
ment by our citizens of certain ex- 
traterritorial rights with respect to 
their persons and property”. 


The White House and the Vatican 
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Here is distinct recognition of the 
religion of another sovereignty. Will 
any one assert that it breached the 
figurative wall between church and 
state in this country? 

We send ambassadors to various 
heads of religions. The Queen of 
England, for instance, is the head of 
two established churches: the Church 
of England and the (Presbyterian) 
Church of Scotland; a situation pos- 
sible only to the eminently practical 
British. With respect to the Church 
of England the reigning sovereign is 
by law its supreme governor in 
things spiritual and temporal and 
has the right to nominate bishops to 
vacant sees. 

The United States sends diplo- 
representatives to Sweden, 
Norway and Denmark. In Sweden, 
the king is the supreme head of the 
Lutheran Church. In Norway, the 
state religion is Evangelical Lu- 
theran. The king, who must con- 
form to the state religion, nom- 
inates the clergy of the established 


matic 
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The White House and the Vatican 


church. In Denmark, the Lutheran 
religion, also called Evangelically 
Reformed, is the official religion 
of the state. The king must profess 
the state religion. The bishops re- 
ceive salaries from the state and the 
parish clergy are supported by 
tithes. 

True, the Pope is more of an ec- 
clesiastic than those other sovereigns 
but that does not impinge on the 
First Amendment even under exege- 
sis. He is still a temporal sovereign. 
The size of the territory governed 
cannot be a determining factor. This 
country maintains a minister in 


The Joker in the Constitution 
(Continued from page 478) 


than with vinegar. See later the Wel- 
fare View. 


Less 


This view, though radical, is less 
radical than the former. Although 
the tax clause is a separate and in- 
dependent power and fixes its own 
ends, it must be remembered that 
those ends must not be used where 
there is also a definite or specific 
power. If Congress could reach the 
same end by means of the commerce 
clause, it would be required to ex- 
haust its commerce authority before 
it could invoke the authority provid- 
ing for the general welfare. You can 
as a last resort use the tax power 
for a national public matter if the 
other powers are inadequate. This 
view, however, for the purposes of 
this article, is not important. 


RADICAL VIEW 


THE CONSERVATIVE VIEW 

The conservative view is a reason- 
able expansion of the restrictive 
view. It was accepted in the AAA de- 
cision, called the Butler case. Six 
of the Justices were of the opinion 
that the words general welfare re- 
ferred to the entire document as the 
scope of the Constitution and 
not merely to the other seventeen 
powers. This, of course, opened the 
gate to. squeezing, swelling and ex- 
aggeration and to that extent en- 
larged federal authority. It is, how- 
ever, based on the principles of in- 
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Luxemburg, in which the popula- 
tion is almost entirely Catholic, and 
which is only about thirty-one miles 
square: 1000 square miles in all; far 
smaller than most counties in this 
country. In fact the United States 
has accredited diplomatic officers to 
agencies which govern no territory 
in a sovereign capacity, such as the 
United Nations in New York City, 
and the North Atlantic Treaty As- 
sociation (NATO) to which a full 
time ambassador has been recently 
assigned. 

As Edward S. Corwin, McCormick 
Professor Emeritus of Jurisprudence 


terpretation propounded by Madi- 
son, Monroe and Story. It treated 
the tax clause and the sweeping 
clause as implemental powers only. 
The tax power, like the sweeping 
clause, was given to the Federal 
Government to enable it to perform 
all its other broad and comprehen- 
sive constitutional duties. It was not 
an end in itself, without relation to 
the rest of the Constitution, but was 
a powerful and convincing means. 


To look at it, however, through 
the eyes of Hamilton, even though 
the tax power names its own objects 
and is not limited by the other direct 
grants, it is a revenue power only 
for the support of the Government 
and is, therefore, confined to con- 
stitutional authority, on account of 
the commonly accepted definition 
of a tax. This recognizes the fields 
reserved by the Tenth Amendment 
to the states as holy ground. In the 
AAA the Court reached the conclu- 
sion that, although the tax clause 
named its own ends: debts, defense 
and welfare, it could not invade such 
fields as agriculture, which had been 
reserved to the states, to control and 
regulate them. And here is where 
Madison and Hamilton met on com- 
mon ground, although they reached 
it going in opposite directions; and 
here also is where the inspiration 
contained in Justice Stone’s dissent- 
ing opinion, as well as in the in- 
dicative majority opinion, found a 
refuge in the heart of the New Deal 
and Welfare View. 


at Princeton University, said in a 
recent article in the New York 
Times, 

If, as the Supreme Court has held, a 
State is entitled to pay for the public 
transportation of children attending 
parochial schools in order to assure 
their safety on the highway, notwith- 
standing the fact that in doing so it 
aids such schools, then certainly the 
President is entitled to bolster our 
precarious European diplomacy by 
sending an Ambassador to the Vatican, 
notwithstanding the fact that the 
separation principle is not considered 
by some of our citizenry as forbidding 
them to mix religion with their 
politics. 


WELFARE VIEW 


This interpretation was first sug- 
gested by the Butler decision. Justice 
Stone held out in his dissenting 
opinion this same idea in more bril- 
liant plumage. The New Dealers 
grabbed it as a compromise or solu- 
tion to the agricultural problems of 
the depression. And then extended it 
to all quarters. They agreed that 
the power to control agriculture, 
local industry, education and _ the 
like, was the thing reserved to 
the states by the Tenth Amendment. 
The subject matter itself was not 
reserved, only the regulation thereof, 
and the tax clause authorized ap- 
propriations in aid of agriculture 
for the general welfare. It can be 
done by subsidies only—not by sub- 
sidies and penalties. This inspiration 
was not without some foundation. 
The Tenth Amendment reserves the 
powers not delegated to the Federal 
Government. The Butler case con- 
strued this to mean that the subject 
matters were reserved to the states, 
because the powers which expressly 
referred to certain subject matters 
and were delegated, in no way re- 
ferred to other subject matters. But 
it also held that the subjects were 
not reserved beyond the reach of 
aid under the granted power. 


Administration Heeds 

Court's Suggestions 

The Administration jumped at 
Roberts’ and Stone’s suggestions that, 
without attempting to regulate the 
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subject matters, Congress could 
give monetary aid to the subject 
matters of agriculture, education, 
domestic affairs, intrastate com- 
merce, mining, manufacture and 
all other fields of endeavor not re- 
ferred to in any of the other specific 
grants of power, provided Congress 
deemed financial assistance neces- 
sary for the general welfare of the 
United States. After a fashion Ham- 
ilton, Monroe, Story and the Su- 
preme Court approved this view. 
But until Stone came along, with 
Brandeis and Cardozo, they all con- 
curred that such expenditures (per- 
missible under the tax clause) were 
confined to the support of the Gov- 
ernment. Such was the meaning of 
the word tax. It did not include vast 
subsidies for relief, regulation and 
federal control. 

One thing, however, is certain: All 
these views are entirely consistent 
with the Tenth Amendment. If 
either Radical View is correct, noth- 
ing is reserved to the states. If the 
Welfare View is correct, little is re- 
served to the states. If the Restrictive 
View is correct, much is reserved. If 
the Conservative View is correct, 
something at least is reserved. But 
no matter which view is correct, the 
reservation indirectly with 
the grant. The less the delegation 
The 
greater the delegation the less the 
This undoubtedly is 
a.joker. A sea of uncertainty. No 
Man’s Land. Since 1936 the joker 
has been absolutely wild. It alone 


varies 


the greater the reservation. 


reservation. 


has almost destroyed the sover- 


eignty of the states. It has en- 
larged the sovereignty of the Federal 
Government, under federal interpre- 
tation, from a life estate to a fee 
simple. 

Administration contended 
that the AAA was a lawful exercise 
of the tax power to provide for the 
general welfare of the United States 
by curtailing productions and rais- 
ing prices by a system of subsidies 
and fines. The Butler case said that 
Congress could not do this to agri- 


The 


culture, as it regulated it, and as it 


had been reserved to the states. 


Stone, Brandeis and Cardozo disa- 


greed. They said agriculture has not 
been reserved to the states, but only 
the power to regulate it. The Court 
replied the AAA levy was not a 
true tax, as it was not for the sup- 
port of the Government, or not 
within the scope of the Constitu- 
tion. But Stone, Brandeis and Car- 
dozo contended, “You can’t tell me 
that Congress can’t spend tax money 
to aid and assist agriculture.” 

The Butler case, it seems, repudi- 
ated the Restrictive View, the Radi- 
cal Views, and confused the Conser- 
vative and Welfare Views. One can 
hear the resounding clashes, violent 
discrepancies, inconsistent theories 
statements. And 
it settled nothing except that agri- 
culture was a common playground to 
the states and to the United States. 

But the decision in the Second 
AAA accepted the interpretation of 
Stone, Brandeis and Cardozo, and 
clothed the Federal Government 
with power and authority to destroy 
the sovereignty of the states with 
these soft and terrible words general 
welfare of the United States. The 
broad and ample power to spend 


and _ paradoxical 


billions for the benefit of any group, 
enterprise, field of endeavor, or other 
purpose whatever was recognized. 

Under the decision of the Supreme 
Court in subsequent cases, Congress 
is now at liberty to use the taxing 
power—to exercise it for ends in- 
consistent with the limited grants of 
power in the Constitution. It can 
play agriculture as a musician plays 
an accordion. 

What it can do with agriculture, 
it can do with education and domes- 
tic relations, not to speak of such 
cold-blooded 


matters as manufac- 
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ture, business and mining. Histor- 
ically the Welfare View seems wrong. 
Logically it is available to consti- 
tutional interpretation. 


Patrick Henry 

Foresaw Danger 

Patrick Henry foresaw that, after 
America had outgrown its historical 
setting, some unusual leader, in some 
unusual circumstance, might fasci- 
nate Congress into passing bills re 
quiring the Radical or Welfare View 
of the tax clause, if not even the two- 
power view, and might then pack 
the Supreme Court with immature 
and unestablished minds to hold the 
acts valid. This embodiment of lib- 
erty was also a prophet. 

While historically wrong, the 
joker clause is, within itself, sus- 
ceptible of the broad, independent 
construction that has been placed 
upon it. As a result, state sovereignty 
is just as big or just as little as Con- 
gress wants it to be. There is noth- 
ing to prevent the Congress, by 
means of taxation, from bleeding 
every citizen of America of every 
dollar he has and spending it, under 
the guise of general welfare, in aid of 
agriculture, education, mining, man- 
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The Joker in the Constitution 


ufacture, intrastate commerce, the 
professions, domestic relations and 
even the labor unions and all other 
groups they might desire to help. 
Already it collects over forty billion 
a year from private income payers 
and gives away even more. (David 
Lawrence’s column, July 14, 1949.) 

There is no sound basis, I think, 
for the claim that there is a sound 
distinction between the reservation 
of agriculture and the reservation ot 
the power to control agriculture. A 
government has nothing but power. 
The power to regulate agriculture 
necessarily implies that agriculture 
is reserved to the states. The power 
depends upon the subject matter. 
The High Court has, however, in 
the Butler case, in spite of its state- 
ments therein to the seeming con- 
trary, removed all matters from the 
exclusive sovereignty of the states. 
The significance of the word tax has 
completely vanished. It is no longer 
“an exaction for revenue only”. 

But the Court, without any neces- 
sity for doing so, executed a column 
right and decided the Second AAA 
on the interstate commerce clause 
instead of the tax clause. 

Mulford v. Smith, 307 U. S. 41, 
held crop control a valid exercise of 
federal authority to control inter- 
state commerce. The language of 
Mr. Justice Roberts is amusing and 
symbolic: “It purports to be solely 
a regulation of interstate commerce, 
which it reaches and affects at the 
throat where tobacco enters the 
stream of commerce,—the marketing 
warehouse.” The Court, in the But- 
ler case, defeated state sovereignty 
with its left hand. In the Mulford 
case it knocked it out with its right. 
In both cases the Court has held 
that no subject matter belongs solely 
to the states; that every subject mat- 
ter is within both the grant and the 
reservation; that nothing is unaf- 
fected by federal authority—that 
there isn’t any No Man’s Land; that 
.t can provide under the tax clause 
and prevent under the interstate 
commerce clause. All this and more, 
too, in spite of the fact that agri- 
culture is truly reserved to the states. 


If a limit can be placed on the 
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amount of tobacco a farmer raises, 
under a promise of premium; and a 
limit on the amount he can sell, 
under pain of penalty; Congress can 
limit both the beginning and the 
end of production; and the differ- 
ence between intrastate and inter- 
state commerce becomes a mere 
matter of desire. What is true of 
agriculture may by mere construc- 
tion be made true of mining, manu- 
facture, education, merchandising, 
preaching and domestic relations, 
silly as that may seem. The Butler 
case made agriculture the object of 
federal care, subject to subsidy. The 
Mulford case made it interstate com- 
merce, subject to penalty. If this is 
interstate commerce, my driveway 
is a post road. Neither premiums nor 
penalties are repugnant to the Tenth 
Amendment. What is true of the 
interstate commerce clause is equally 
true of the other definite powers. 
So agriculture and all other matters 
are in reach of the federal left hand; 
while controls of such matters are 
within reach of the federal right 
hand. Nothing is beyond the grasp 
of both hands. Since the word tax 
has lost its narrow meaning, why 
need the Federal Government go 
around the house to come in the 
front door? Hadn't it just as well 
have sustained the first AAA? And 
why not the NRA if re-enacted on 
the same premium-and-penalty ba- 
sis? Can't it control property and per- 
sons right out of Washington? Noth- 
ing under the “New” Constitution 
can escape the shadow of the express 
grants. The decisions of the Supreme 
Court in the Butler case, the Mul- 
ford case, the Duke Power Company 
case, the Alabama Power Company 
case, the Social Security Case, the 
First, Fifth and Fourteenth Amend- 
too numerous to cite, 
have firmly established Federal So- 
cialism or a welfare state. Thanks to 
the jokers in the Constitution, par- 
ticularly the tax clause and the 


ment cases, 


interstate commerce clause, a classic 
example of federal encirclement. 
The principles that sustained Mr. 
Justice Butler, Mr. Justice McRey- 
nolds, Mr. Justice Sutherland and 
even a fractional part of Mr. Justice 





Roberts, have been buried in the 
litter of history and in the same 
grave with state sovereignty. New 
principles have taken the stage. 

A Department of Agriculture, a 
Department of Education, a De. 
partment of Public Health, a De. 
partment of Civil Rights, a Depart- 
ment of Professions and Salaries, 
and ultimately a Department of Re- 
ligion (Everson v. Board of Educa- 
tion) all authorized under the so- 
cialistic Welfare View of the tax 
clause. The ruling passion is security. 
The ruling power is politics. Secur- 
ity is a great leveler. It consumes all 
it aids and then dies. 

The First and Fifth Amendments, 
intended as bucklers for the states, 
have been turned into swords in the 
hands of the United States, while 
the Fourteenth Amendment has dis- 
armed the states against federal in- 
vasion. The Federal Government is 
now, indeed, the head of the house; 
with almost unrestricted paternalis- 
tic authority, and it is all, in its 
strained and mysterious way, based 
on constitutional authority. 


Socialism Abolished or 

Sovereignty Regained? 

There are four ways theoretically by 
which the states may regain thei 
sovereignty and revoke the Welfare 
State. 

(1) The Supreme Court could re 
verse the decisions establishing our 
Welfare State and go back to 1932. 
This will not be done. A road which 
turns back over the same ground is 
a dead-end street. 

(2) Congress could repeal the New 
Deal laws setting up our welfare 
state. This will not be done. When 
ever a constitutional government be- 
comes inflated with benevolence and 
defeats the sovereignty of the states, 
it has created a national power under 
the guise of general welfare, which 
it cannot resist. It has taught its 
people that promises of security are 
better currency than independence 
and liberty; and they fail to see the 
sovereignty of the states lost in the 
sovereignty of the Nation. Congress 
cannot turn back. The people will 
not permit it, 
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(3) Congress and the people could 
restore sovereignty to the states by 
expressly repudiating the Welfare 
View of the general welfare and ex- 
pressly limiting the Conservative 
View to other congressional powers 
or the support of the government 
and restoring the original interpre- 
tation of the interstate commerce 
clause. 

Never will this be done on ac- 
count of the urge of nationalization 
and the lure of subsidies and _ se- 
curity. 

(4) What then can be done to 
avoid riding the tide to totalitarian- 
ism? 

We must learn that our Senators 
and Congressmen are representa- 
tives of the states, or the people, 
respectively, and are not representa- 
tives of the Federal Government. 
The Federal Government has _ rep- 
resentatives primarily in foreign re- 
lations. The Federal Government 
is the representative of the states, 
by the states, from the states and for 
the states. They compose the Fed- 
eral Government. As such they can 
pipe the sovereignty of the United 
States back through the federal heart 
to the states whence it came, let them 
retain the peacetime controls, and 
thus hold the line against a federal 
rout. 

And why not? That sovereignty 
referred to is nothing more or less 
than the taxes collected from the 
people back home. It is the very life 
blood of industry of every sort. It 
is the health and prosperity of the 
citizens of all the states. And the 
state governments are more bend- 
able by the people than the Federal 
Government. Their representatives 
are closer home. Congress can do 
this if it wants to. The voters must 
be educated to see that charity be- 
gins at home where the spending 
of inheritance and income taxes are 
involved. The states practically gave 
what remaining sovereignty they had 
to the Federal Government when 


they amended the Constitution to 
compel their own people to submit 
to a federal income tax. They should 
now make the Federal Government 
submit to returning it to the states, 
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except for common defense. The 
general welfare belongs at home. 
Otherwise it should be repealed. 

The states have no peaceful alter- 
native. The only course they can take 
is elect—not people who want to tax 
to spend to elect—but people who 
love their states not less than the 
Union, who can see that liberty lies 
in maintaining the sovereignty of the 
states under the Tenth Amendment, 
regardless of the force and effect of 
the income tax article, and that the 
very life of the Union depends on 
maintaining the freedom of the 
states and of the people from a fed- 
eral totalitarianism. And that in- 
cludes a Welfare State. 

Liberty lies with the people at the 
polls. But only so long as elections 
remain free and people love liberty 
more than security. 

It was Patrick Henry, “The Em- 
bodiment of Liberty”, who foresaw 
that we might foolishly dissipate our 
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means for “general welfare” and 
have neither means nor manhood 
left for common defense. He sus- 
pected, as did Benjamin Franklin, 
that people who traded liberty for 
“security” deserved neither and lost 
both. He feared the time might come 
when the Federal Government might 
remember no part of the Preamble 
but the “more perfect union” and 
the “general welfare”, and forget 
“to secure the blessings of liberty to 
ourselves and our posterity”. 

It is time for us to remember at 
the polls these self-evident truths: 

A marshal plan for the Amer- 
ican people is no charter of liberty: 
it is the palsy of prosperity; a blue 
print for totalitarian government 
and oppression. 

When we burn all the oil in the 
lamp, the light will go out. 

We need both Washington and 
Henry in the hearts of our country- 
men. 
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